
IN THE CIRCUIT COURT OF JEFFERSON COUNTY, ALABAMA 
 

ALABAMA POWER COMPANY, 
 
 Plaintiff, 
 
v. 
 
PINPOINT LOCATING, INC., 
 
 Defendant. 
 

)
)
)
)
)
)
)
)
)
) 
) 

CASE NO.: CV-2012-001381.00 
 
In accord with the Court’s previously 
entered Scheduling Order, this Motion for 
Partial Summary Judgment is being filed in 
time to entertain a corresponding hearing on 
Monday, January 13.  A definitive hearing 
date and time has not yet been set. 

 
PLAINTIFF’S MOTION FOR PARTIAL SUMMARY JUDGMENT 

 
Pursuant to Alabama Rule of Civil Procedure 56(c)(3), plaintiff Alabama Power 

Company (“Alabama Power”) respectfully moves this Court to enter a partial summary judgment 

in its favor regarding liability on its claim for negligence against defendant Pinpoint Locating, 

Inc. (“Pinpoint”).1  As grounds for this motion, Alabama Power states as follows: 

INTRODUCTION 

 This case is about Pinpoint’s destruction of Alabama Power’s underground concrete 

ductbank—which is a combination of assembled conduits2 and spacers used to encase, 

consolidate, and protect the electrical cables running inside it—at the intersection of Morris 

Avenue and 20th Street North in Birmingham, Alabama.  In or around August 2010, Ervin Cable 

Construction (“Ervin”), a company that, among other things, installs underground fiber optic 

cable, hired Pinpoint to perform directional boring work to make way for the installation of 

underground fiber optic cable underneath the south side of Morris Avenue.  Prior to the 

1 In filing this motion, Alabama Power does not waive or abandon its claims for 
wantonness and trespass, and Alabama Power does not waive or abandon its claim for 
negligence should this motion be denied.  Further, Alabama Power reserves the right to 
supplement this motion. 

2 A conduit is a tube or duct used for the protection and routing of electrical wiring. 
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commencement of the directional boring work, USIC Locating Services, Inc. (“USIC”) located 

and marked with paint the general locations of the facilities that were buried underground in line 

with Pinpoint’s boring route—including Alabama Power’s ductbank.  On the night of August 11, 

2010, while performing the work that Ervin hired it to do, Pinpoint bored directly into and 

completely through Alabama Power’s underground ductbank—rendering it inoperative and in 

need of replacement.  This incident occurred because Pinpoint negligently failed to determine the 

location and depth of the ductbank as it was situated within the path of its bore.  As a result, 

Pinpoint is liable for the resulting damage to Alabama Power’s property. 

NARRATIVE STATEMENT OF UNDISPUTED FACTS 

I. Pinpoint Performed the Directional Boring Work At Issue. 

In or around August 2010, Ervin hired Pinpoint to perform underground directional 

boring work in downtown Birmingham.  See Steve Martin Dep. 22-26 (Oct. 24, 2013).3  

Specifically, Ervin retained Pinpoint to bore an underground tunnel along the south side of 

Morris Avenue (stretching from at least 18th Street North through 20th Street North) in which 

Ervin thereafter was to lay roughly two thousand (2,000) feet of fiber optic conduit measuring 

1¼ inches thick.  Id.; see also id. at 47:17-23; 95-112; Ex. 12 to Martin Dep. (a hand-drawn 

diagram that depicts in green ink the underground route bored by Pinpoint).4 

Regarding the work at issue, Pinpoint entered into a contract with Ervin that established 

that Pinpoint had a duty, among others, to avoid damaging any underground utility facilities, to 

pay for any damaged caused to underground utility facilities, and to locate and mark such 

underground utility facilities: 

3 Relevant portions of the transcript of the deposition of Mr. Steve Martin, Pinpoint’s 
designated corporate representative, is attached to the motion as Exhibit A. 

4 A true and correct copy of Exhibit 12 to Steve Martin’s deposition is attached to this 
motion as Exhibit B. 
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Ex. C (Pinpoint’s contract with Ervin regarding the Morris Avenue work at issue in this case);5 

see also id. at Section 6(a) (providing that Pinpoint had a duty to adhere to all applicable state 

laws, rules, and regulations relating to its underground boring work). 

5 Relevant portions of Pinpoint’s contract with Ervin governing the underground boring 
work at issue in this action, which was included in Exhibit 16 to Steve Martin’s deposition, is 
attached to this motion as Exhibit C.  Cf. Martin Dep. 184-89 (testifying that Pinpoint entered 
into this contract with Ervin and that such contract’s terms and conditions governed the at issue 
work that Pinpoint performed underneath Morris Avenue in August 2010). 
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Over the course of the nights of August 10 and 11, 2010, Pinpoint completed the work 

that it was hired by Ervin to do, as it bored the underground fiber optic cable tunnel along Morris 

Avenue from 18th Street North through 20th Street North.  See Martin Dep. 22-26; see also id. at 

29; 47:17-23; 95-112; Ex. 12 to Martin Dep. 29. 

II. Alabama Power’s Ductbank Was Marked Properly with Red Paint Prior to the 
Start of and Throughout the Course of Pinpoint’s Work. 

 
Prior to the commencement of the directional boring work, USIC located and marked 

with paint the general locations of the facilities that were buried underground and in line with 

Pinpoint’s boring path.  See Tim Belue Aff. (Dec. 27, 2013), ¶ 5.6  Specifically in regards to this 

lawsuit, on or about August 2, 2010—and before Pinpoint commenced its work—USIC marked 

with red paint the location of Alabama Power’s ductbank at the intersection of Morris Avenue 

and 20th Street North.7  See Belue Aff., ¶¶ 5-6; id. at ¶ 12.  Pinpoint does not dispute that the 

ductbank was marked properly with red paint during the time period of the work at issue: 

Q: Now, does Pinpoint contend that Alabama Power’s underground duct bank 
and underground facilities at that area of issue [were] not marked 
appropriately? 

 
A: I don’t know that. 
Q: Do you have any reason to believe that the power lines were not marked 

approximately? 
 
A: Why would—no, I do not. 
 
Q: No reason?  Okay. 
 
A: No reason. 
 
Q: And what does red paint signify? 
 
A: Power. 

6 Tim Belue’s Affidavit is attached to this motion as Exhibit D. 
7 See ALA. CODE § 37-15-6(b) (providing that underground “Electric Power Distribution 

and Transmission” facilities are to marked with the “Group Identifying Color” of “Safety Red”). 
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Q: Power.  Okay.  Other than the one Alagasco line, did Pinpoint encounter 
any other unmarked facilities? 

 
A: Not that we damaged, no. 
 
Q: But did you encounter any unmarked facilities at all? 
 
A: Not that I remember. 
 

Martin Dep. 59:3-23; see id. at Martin Dep. 59:17-23 (testifying that, other than one Alagasco 

gas line that Pinpoint damaged on the night of August 10,8 Pinpoint did not encounter any other 

unmarked underground facilities); 184:7-15 (acknowledging that Pinpoint does not have any 

reason to believe that the underground ductbank was marked incorrectly and that Pinpoint does 

not possess any documents tending to show that the ductbank was marked incorrectly). 

III. Pinpoint’s Bore Path Ran Perpendicular to Alabama Power’s Ductbank. 

 At his deposition, Pinpoint’s corporate representative supplemented a hand-drawn 

diagram to illustrate the path taken by Pinpoint’s bore on the night at issue: 

8 See Martin Dep. 48:12-20. 
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Ex. 12 to Def.’s Dep.  To clarify, the green ink (as drawn by Martin) represents the west-to-east 

path of Pinpoint’s bore.9  The red dotted lines represent the red paint applied by USIC prior to 

Pinpoint’s work to denote the location of Alabama Power’s buried facilities—including the 

damaged ductbank at issue.10  Pinpoint’s corporate representative applied the purple dot (located 

just below the blue asterisk) to mark the spot where he believed Alabama Power had determined 

the location of the incident at issue to have occurred, i.e. the spot where Pinpoint bored into the 

9 See Martin Dep. 107:5-7 (“Okay.  So, this green, that represents the path of your bore?  
A: That’s correct.”); see also 105-06 (Mr. Martin noting that Pinpoint’s work started from the 
west). 

10 See Martin Dep. 105:12-21 (“Q: Okay.  Now, I’ve also—as you can see on Plaintiff’s 
Exhibit 12, Mr. Martin, I’ve also very crudely, just in red ink, marked the red paint markings, 
signifying the location of the power lines.  A: Yes.  Q: Does that look roughly accurate to you?  
A: Yes.”). 
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underground ductbank.11  As evident from relevant testimony and the above diagram, Alabama 

Power’s underground ductbank ran north-to-south down 20th Street North (and through the 

intersection with Morris Avenue).  See Brian Lett Dep. 145-46 (Dec. 6, 2013);12 Ex. 12 to Martin 

Dep.; Martin Dep. 105:12-21. 

Thus, the path of Pinpoint’s bore ran perpendicular to Alabama Power’s ductbank, 

meaning that Pinpoint had to tunnel either below or over-the-top-of the ductbank to avoid 

drilling into it.  See Martin Dep. 92:22-93:3 (“And just to be clear, you were drilling across, or 

perpendicular, with the underground electrical lines, is that right?  A: That’s right.”); 76:22-77:4 

(“When you come across red paint marks like—well, first of all, was Pinpoint going to bore 

across the location of the power lines, as depicted in Plaintiff’s Exhibit 8?[13]  A: We were.”); cf. 

id. at 114:14-21 (“Q: Is the depth of your bore—is knowing the depth of your bore important 

when you’re crossing underground utility lines?  A: It is.  Q: And why is that?  A: To make sure 

you don’t hit them.”) (emphasis added). 

 

11 See Martin Dep. 105:1-11 (“Q: Okay.  So, you’ve placed a dot, a purple dot, on 
Plaintiff’s Exhibit 12, where you think that the white star, that is on Plaintiff’s Exhibit 7, is 
located?  A: That’s correct.  Q: And again for the record, the white star is what was marked as 
the location of the—what we’re saying is the damage to the underground duct bank?  A: That’s 
right.”). 

12 Relevant portions of the transcript of the deposition of Mr. Brian Lett, Alabama 
Power’s designated corporate representative, are attached to the motion as Exhibit E. 

13 Exhibit 8 to Martin’s deposition is a photograph depicting the intersection of Morris 
Avenue and 20th Street North as it appeared on the date that the photograph was taken (i.e., 
September 2, 2010—thus after Pinpoint performed the work at issue and drilled into Alabama 
Power’s ductbank).  More specifically, Exhibit 8 to Martin’s deposition depicts the red paint 
marks identifying the general location of Alabama Power’s ductbank buried underneath the 
intersection of Morris Avenue and 20th Street North, as well as depicting a white-painted star (or 
asterisk) that identifies the spot on the street directly above the point where Pinpoint bored into 
the ductbank.  Exhibit 8 to Martin’s deposition is attached to this motion as Attachment 1 to 
Exhibit D.  See Belue Aff. ¶¶ 9-11 (testimony authenticating and discussing the photograph that 
was attached as Exhibit 8 to Martin’s deposition). 
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IV. Pinpoint Bored Directly Into and Completely Through Alabama Power’s Ductbank. 

 On the night of August 11, 2010, Pinpoint bored directly into and completely through 

Alabama Power’s ductbank at the intersection of Morris Avenue and 20th Street North: 

Pinpoint was performing excavation work at or near the intersection of Morris 
Avenue and 20th Street in Birmingham, Alabama on or about August 11, 2010.  
To perform the excavation work, Pinpoint was operating boring equipment.  
During or otherwise in connection with such excavation work, Pinpoint bored into 
Alabama Power’s ductbank and related equipment located at or near the 
intersection of Morris Avenue and 20th Street in Birmingham, Alabama.  
Pinpoint’s contact with Alabama Power’s ductbank and related equipment 
occurred despite the fact that the locations of Alabama Power’s underground 
facilities, including the damaged ductbank and related equipment, were visibly 
and appropriately marked prior to and at the time of the contact.  By boring into 
the ductbank, Pinpoint caused substantial damage to Alabama Power’s ductbank 
and related utility equipment. 
 

Pl.’s Verified Resp. to Def.’s Interrog. No. 3 (Jan. 23, 2013);14 see also Lett Dep. 34:22-35:3 

(“Q: What did my client’s boring machine actually hit, according to Alabama Power?  A: The 

ductbank at the corner of 20th Street and Morris Avenue.”); id. at 34-38 (Brian Lett testifying 

that, among other things, Pinpoint’s bore “went all the way through the duct[bank]”); id. at 43. 

 Further, Pinpoint does not dispute that it bored into and caused the damage at issue to 

Alabama Power’s ductbank: 

Q: Did you tell [Ervin] that you didn’t cause any damage? 
 
A: I did not. 
 
Q: And why not? 
 
A: Well, it was obvious we had caused the damage, if they were having to 

go out and lower the cable for y’all to put it in. 
 

Martin Dep. 138:7-17 (emphasis added); see id. at 30:6-10 (“Q: Do you have reason to dispute 

that Pinpoint bored into the underground duct bank?  A: From the photos that I’ve seen, no, I 

14 A true and correct copy of Alabama Power’s Verified Response to Pinpoint’s 
Interrogatory No. 3 is attached to this motion as Exhibit F. 
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don’t object to that at all.”) (emphasis added); 30:15-23 (“Q: Okay.  So, it appears to you from 

the photos that Pinpoint bored into the duct bank?  A: From the photos that y’all sent us and with 

me going out and looking at it and from what John Veejay told me from Ervin Communications, 

we drilled into a conduit—into a single conduit from—for Alabama Power.”); 30-31; 135-38. 

V. Pinpoint Did Not Determine the Precise Location of Alabama Power’s Ductbank 
Prior to Boring Across It. 

 
 Pinpoint did not first determine the ductbank’s precise location in order to prevent 

drilling into it: 

Q: So, for—and we’re talking about Plaintiff’s Exhibit 8, but for the path of 
your bore, and when it crossed the underground facility—underground 
power lines, as marked by these red paint strips, you did not know how 
deep or the exact location of the power lines, in relation to the path of your 
bore, is that correct? 

 
A: We pulled that hand hole, which is about 30 feet away [from Pinpoint’s 

boring path and thus the spot where it drilled into the ductbank], and it 
was 106 to 108 inches. 

 
Q: But you didn’t know for sure that it was 106 or 108 inches— 
 
A: That’s correct. 
 
Q: That’s correct.  Okay.  Because underground facility lines, they can 

fluctuate in depth, can’t they? 
 
A: They do. 
 

Martin Dep. 99:4-22 (emphasis added); see also id. at 82-83. 

Instead of precisely locating the ductbank, Pinpoint peered into a manhole (or “hand 

hole”) located approximately thirty (30) feet away from the path of its bore to observe the 

location of the ductbank as it lied at the manhole—i.e., thirty feet away from Pinpoint’s boring 

path—but not as to where it actually lied in the boring path.  See id.; see also id. at 77:5-10 (“Q: 

Okay.  So, what—what did you do—did you do anything special, as far as locating the lines, 
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because you were going to bore across them?  A: We pulled that manhole and looked inside.”); 

81:13-16 (“Q: Okay.  Did you do anything else, other than measuring the conduit depth from the 

manhole?  A: Did not.”); see also id. at 79:20-80:11 (testifying that Pinpoint did not measure the 

width of the Alabama Power conduit observed in the manhole). 

 Pinpoint did not employ any detection equipment or non-invasive methods to 

determine the precise location of Alabama Power’s ductbank: 

Q: Did you employ—did Pinpoint employ any detection equipment to try to 
find out the depths and the location [of the ductbank]? 

 
A: Did not. 
 
Q: Or use any noninvasive measures to determine the precise location and 

depth? 
 
A: Besides opening that hand hole, no. 
 
Q: Use any hand tools of any kind? 
 
A: Did not. 
 
Q: Any vacuum excavation techniques? 
 
A: Did not. 

 
Martin Dep. 81:17-82:8 (emphasis added); see id. at 82:9-83:14 (testifying that Pinpoint did not 

do anything to determine whether the location of the ductbank as it existed in Pinpoint’s drilling 

path was the same as the location of the ductbank as it existed in the manhole). 

 Further, Pinpoint did not “pothole”15 the Alabama Power ductbank to determine its 

precise location as situated within Pinpoint’s boring path: 

15 “Potholing” is an industry term that means digging a hole in the street or land directly 
over the underground drilling path in order to determine the precise location and depth of any 
underground facility that runs perpendicular to the drilling path (e.g., Alabama Power’s 
ductbank).  See, e.g., Martin Dep. 91:13-92:2 (“Q: Did—are you aware of the term, ‘pothole’ 
as—  A: I am.  Q: —in terms of excavation?  A: I am.  Q: Could you, in kind of layman’s terms, 
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Q: And you were not able to—or you did not measure and determine exactly 
the depth of the power line, as situated at Morris and 20th Street, where 
your bore was going to run? 

 
A: I can save us a ton of time and the time of questions.  I did not pothole 

that line.  I went to that hand hole, and pulled a hand hole, pulled a 
measurement on it and got a measurement on that conduit.  I did not 
pothole it.  The questions you’re asking are—you’re just—we’re going in 
circles.  I did not pole it—I did not pothole it. 

 
Martin Dep. 97:21-98:11 (emphasis added); see id. at 99:1-3 (“Q: You’re right, you’ve 

established that you didn’t pothole?  A: That’s correct.”); 131:5-6 (“A: . . . I didn’t pothole it.”). 

 Further still, Pinpoint did not pothole the ductbank because it did not want to spend 

the extra time—and incur the additional expense—that would result from potholing: 

Q: Okay.  And why did you not want to replace the concrete [portion of the 
street that would have to replaced if Pinpoint had potholed the 
ductbank]?[16] 

 
A: I didn’t want to replace it for anything, for no reason. 
 
Q: Just because it would— 
 
A: I mean, if you’re going for an expense deal, I didn’t want to replace it.  

I didn’t want to pothole it.  I didn’t pothole it.  I took a depth in that 
hand hole.  We keep going back, did I pothole that line?  I did not pothole 
that line. 

 
Martin Dep. 130:12-22 (emphasis added); 95:5-96:15 (testifying that it would have taken 

Pinpoint “ten or 12 hours” and cost Pinpoint a “[c]ouple of thousand dollars” to pothole Alabama 

tell me what potholing means?  A: That means taking the posthole digger or vac system and 
potholing a line.  Q: Now, when you say ‘potholing a line,’ does that mean digging out—  A: 
Around that line to find out the depth of it or something like that.”); see also id. at 97:12-15 (“Q: 
And when you pothole, do you pothole in an area directly in line with where your bore is going 
to be?  A: Yes.”); 92:17-21 (testifying that Pinpoint’s potholing of underground lines allows it to 
determine the exact location of those underground lines). 

16 The street portion at issue in this case—i.e., the intersection of Morris Avenue and 20th 
Street North—is comprised of concrete (instead of, for example, asphalt).  See Martin Dep. 94-
95 (testifying that the intersection of Morris Avenue and 20th Street North is made of “thick” 
concrete); see also Attach. 1 to Ex. D. 
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Power’s ductbank at the intersection of Morris Avenue and 20th Street North); compare id. at 

128:1-21 (testifying that it took Pinpoint a total of four hours to pothole two separate lines in 

asphalt at the intersection of Morris Avenue and 18th Street North during an earlier portion of 

the work performed on August 11, 2010); 128:22-129:6 (testifying that it is less expensive to 

pothole in asphalt than in concrete). 

VI. By Boring Directly Into and Completely Through the Ductbank, Pinpoint Damaged 
Alabama Power’s Property. 

 
 By drilling directly into and completely through Alabama Power’s ductbank, Pinpoint 

rendered the ductbank inoperable and in need of costly replacement: 

By boring into Alabama Power’s ductbank, Pinpoint rendered the ductbank and 
the utility conduits therein functionally useless and in need of significant repair.  
Pinpoint completely damaged Alabama Power’s ductbank and related equipment.  
Moreover, Pinpoint damaged Alabama Power’s underground cable, type No. 35-3 
conductor paper insulated lead primary.  The damaged conduit was believed to be 
“Orangeburg” pipe with a four-inch diameter, which was the standard size used 
by Alabama Power at that time.  Alabama Power’s entire duct line and pipe was 
encased in concrete, and due to the inability to repair “Orangeburg” pipe, the 
entire section of duct line from Alabama Power’s manhole at Morris Avenue to its 
manhole at Powell Avenue had to be replaced.  In replacing the duct line, 
Alabama Power used the current standard material, five-inch EB/DB PVC 
conduit, and temporarily had to replace the conductor with 15kV #1/0 CU 
primary. . . . 
 

Pl.’s Verified Suppl. Resp. to Def.’s Interrog. No. 5 (Mar. 1, 2013);17 see also id. at Nos. 8, 9, 

16; Brian Lett Dep. 34-38. 

APPLICABLE LEGAL STANDARD 

Summary judgment is appropriate where there is no genuine issue of material fact, and 

the moving party is entitled to judgment as a matter of law.  See ALA. R. CIV. P. 56(c)(3); 

Warehouse Home Furnishing Distribs., Inc. v. Whitson, 709 So. 2d 1144, 1151 (Ala. 1997).  

17 A true and correct copy of Alabama Power’s Verified Supplemental Responses to 
Pinpoint’s Interrogatory Nos. 5, 8, 9, and 16 is attached to this motion as Exhibit G. 
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Once a moving party makes the showing that it is entitled to judgment as a matter of law, the 

non-moving party bears the burden of producing “substantial evidence” creating a genuine issue 

of material fact.  See Ex parte Lumpkin, 702 So. 2d 462, 465 (Ala. 1997).  “‘Substantial 

evidence’” is “‘evidence of such weight and quality that fair-minded persons in the exercise of 

impartial judgment can reasonably infer the existence of the fact sought to be proved.’”  Ex parte 

Lumpkin, 702 So. 2d at 465 (quoting West v. Founders Life Assurance Co. of Fla., 547 So. 2d 

870, 871 (Ala. 1989)).  See also Bruner v. Geneva County Forestry Dept., 865 So. 2d 1167, 1174 

(Ala. 2003) (“[Movant] satisfied its burden of production and the burden then shifted to the 

[nonmovants] to present sufficient evidence . . . .  They did not carry that burden.  On that basis 

alone, we would uphold the summary judgment.”). 

Alabama Rule of Civil Procedure 56 provides: 

The judgment sought shall be rendered forthwith if the pleadings, depositions, 
answers to interrogatories, and admissions on file, together with the affidavits, if 
any, show that there is no genuine issue as to any material fact and that the 
moving party is entitled to a judgment as a matter of law.  A summary judgment, 
interlocutory in character, may be rendered on the issue of liability alone 
although there is a genuine issue as to the amount of damages. 
 

ALA. R. CIV. P. 56(c)(3) (emphasis added). 
  

Argument 

I. Pinpoint Is Liable to Alabama Power for Negligence. 
 

Alabama Power is entitled to summary judgment regarding the issue of liability on its 

negligence claim against Pinpoint, because Pinpoint failed to determine the precise location of 

Alabama Power’s ductbank prior to boring across it.  “To prove negligence, a plaintiff must 

establish four elements: 1) a duty to a foreseeable plaintiff; 2) a breach of that duty; 3) proximate 

causation; and 4) damage or injury.”  Farr Metal, Inc. v. Hines, 738 So. 2d 863, 863 (Ala. 1999).  
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Here, the undisputed evidence establishes that Pinpoint is liable for negligently drilling into 

Alabama Power’s ductbank as a matter of law. 

A. Pinpoint owed a duty to Alabama Power to act reasonably in order to 
prevent damaging the ductbank. 

 
It is axiomatic under Alabama law that Pinpoint owed a duty to Alabama Power to act 

reasonably in order to prevent damaging Alabama Power’s property—which Pinpoint knew it 

was boring across—when performing its underground excavation work.  The Alabama Supreme 

Court has noted: 

Applicable here is the well-established rule that “every person owes every other 
person a duty imposed by law to be careful not to hurt him.”  Southeastern 
Greyhound Lines v. Callahan, 13 So. 2d 660, 663 (Ala. 1943).  In a variety of 
circumstances, this Court has recognized a duty to foreseeable third parties,[18] 
based on a general “obligation imposed in tort to act reasonably.”  Berkel & Co. 
Contractors, Inc. v. Providence Hosp., 454 So. 2d 496, 502 (Ala. 1984) (citing 
cases).  See, e.g., Havard v. Palmer & Baker Eng’rs, Inc., 302 So. 2d 228, 231 
(Ala. 1974) (engineering firm under a contract with the City of Mobile to inspect 
a tunnel owed a duty to third-party “member[s] of the public using” the tunnel to 
reasonably apprise the City of Mobile of the “condition of the fire-fighting 
equipment located in the [t]unnel”), overruled on other grounds, Ex parte 
Insurance Co. of North America, 523 So. 2d 1064 (Ala. 1988)[.] 
 

Taylor v. Swift, 892 So. 2d 887, 893 (Ala. 2004); see Smitherman v. McCafferty, 622 So. 2d 322, 

324 (Ala. 1993) (noting that “‘every person owes every other person a duty imposed by law to be 

careful not to hurt him’”) (quoting Southeastern Greyhound Lines, 13 So. 2d at 663). 

18 Here, it is undisputed that Alabama Power was a “foreseeable third part[y],” as 
Pinpoint knew that its bore path was to cross over and thus potentially encounter Alabama 
Power’s ductbank (see, e.g., Martin Dep. 59:3-23; 76:22-77:4; 92:22-93:3; 184:7-15), and that it 
was important to know the depth of underground facilities to “make sure you don’t hit them.” 
Martin Dep. 114:14-21 (emphasis added).  See also id. at 100:8-101:5 (testifying that the failure 
to determine the precise location of an underground line prior to boring across it can result in 
damage to such an underground facility); id. at 101:6-11 (testifying that the chance of boring into 
an underground facility is substantially reduced if its exact location and depth are determined 
before boring across its path). 
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Further, the Alabama Supreme Court has “held that ‘where one party to a contract 

assumes a duty to another party to that contract, and it is foreseeable that injury to a third party—

not a party to the contract—may occur upon a breach of that duty, the promissor owes that duty 

to all those within the foreseeable area of risk.’  A breach of such a duty that results in injury to a 

third party who is ‘within the foreseeable area of risk’ is actionable negligence.”  QORE, Inc. v. 

Brandford Bldg. Co., Inc., 25 So. 3d 1116, 1124 (Ala. 2009) (quoting Harris v. Board of Water 

& Sewer Commissioners of Mobile, 320 So. 2d 624, 630 (Ala. 1975)).  As noted above in 

footnote 18, it was foreseeable that Pinpoint would bore into Alabama Power’s ductbank if 

Pinpoint did not determine beforehand the precise location and depth of the ductbank.  See, e.g., 

Martin Dep. 59:3-23; 76:22-77:4; 92:22-93:3; 114:14-21; 184:7-15.  Pinpoint’s contract with 

Ervin expressly provides that Pinpoint was required to perform its boring work in a manner so as 

to prevent damage to any underground utility facilities, as well as to pay for any damaged 

sustained by such facilities.  See Ex. C. 

Further still, the “Alabama One-Call” statute, codified at Alabama Code §§ 37-15-1, et 

seq., mandates that excavators like Pinpoint:19 

(a) Conduct excavation or demolition activities so as to avoid damage to or 
minimize interference with existing underground facilities in and near the 
excavation or demolition area;  
 
(b) Employ detection equipment or non-invasive methods to determine the 
precise location of an operator’s underground facilities when excavation is to 
be done within the area marked as the approximate location of the operator’s 
underground facilities and maintain a clearance between any underground facility 
and the cutting edge or point of any mechanized equipment, taking into account 

19 The Alabama One-Call statute defines an “Excavator” as “any person who engages in 
excavation.”  ALA. CODE § 37-15-2(f).  The term “Excavate” or “Excavation” is defined as “any 
operation for the purpose of the movement or removal of earth, rock, or other material by 
mechanized equipment or explosive device and includes, but is not limited to, augering, 
backfilling, blasting, boring, digging, ditching, drilling, grading, plowing-in, pulling-in, ripping, 
scraping, sub-soiling, trenching, and tunneling.”  Id. at § 37-15-2(e). 
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the known limit of control of such cutting edge or point, as may be reasonably 
necessary to avoid damage to such facility; 
 
. . . 
 

ALA. CODE § 37-15-8 (emphasis added). 

At his deposition, Pinpoint’s corporate representative testified that Pinpoint has a duty to 

follow the Alabama One-Call Excavation Guide.20  See Martin Dep. 44: 10-15 (“Q: Does 

Pinpoint try to follow the procedures and guidelines set forth in the Alabama 1 Call Excavation 

Guide?  A: Sure, we do.  Q: And why is that.  A: It’s a state law.”) (emphasis added).  The 

Alabama One-Call Excavation Guide, which is based on Alabama Act 94-487 (the Act’s 

accompanying statutory authority is the Alabama One-Call statute), “is intended as a resource to 

aid in the prevention of damage to underground utility facilities in the State of Alabama” and 

provides that excavators—for example, Pinpoint—“are responsible for finding and avoiding all 

facilities down to the depth they are working.”  See Ex. H.  It cannot be undisputed that Pinpoint 

owed a legal duty to Alabama Power, and this motion is due to be granted. 

B. Pinpoint breached its duty to Alabama Power by, among other things, failing 
to determine the precise location and depth of the ductbank. 

 
 The Code of Alabama makes clear that when performing the kind of work at issue in this 

action, an excavator like Pinpoint is required to “conduct [its] excavation or demolition activities 

so as to avoid damage to or minimize interference with existing underground facilities in and 

near the excavation or demolition area” and to “employ detection equipment or non-invasive 

methods to determine the precise location of an operator’s underground facilities.”  ALA. CODE § 

37-15-8.  The Alabama One-Call statute also mandates that an excavator such as Pinpoint must 

“maintain a clearance between any underground facility and the cutting edge or point” of its 

20 Relevant portions of the Alabama One-Call Excavation Guide, the entirety of which 
was attached to Steve Martin’s deposition as Exhibit 5, is attached to this motion as Exhibit H. 
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boring equipment.  ALA. CODE § 37-15-8(b).  Additionally, the Alabama One-Call Excavation 

Guide provides that Pinpoint should use hand tools or other non-invasive equipment—including 

via potholing the area—to determine the exact location of underground lines when boring 

perpendicular to them: 

 

Ex. H; 

 

 Id.  

However, as noted above in Section V of the “Narrative Statement of Undisputed Facts,” 

Pinpoint did not employ any detection equipment or other non-invasive methods to determine the 
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precise location of Alabama Power’s ductbank.  See Martin Dep. 81:17-82:8; see id. at 82:9-

83:14.  At his deposition, Pinpoint’s corporate representative testified repeatedly that Pinpoint 

did not pothole the area at issue to determine the location of Alabama Power’s ductbank as 

situated within Pinpoint’s boring path: 

Q: And you were not able to—or you did not measure and determine exactly 
the depth of the power line, as situated at Morris and 20th Street, where 
your bore was going to run? 

 
A: I can save us a ton of time and the time of questions.  I did not pothole 

that line.  I went to that hand hole, and pulled a hand hole, pulled a 
measurement on it and got a measurement on that conduit.  I did not 
pothole it.  The questions you’re asking are—you’re just—we’re going in 
circles.  I did not pole it—I did not pothole it. 

 
Martin Dep. 97:21-98:11 (emphasis added); see id. at 99:1-3; 130:17-22 (“A: I mean, if you’re 

going for an expense deal, I didn’t want to replace it.  I didn’t want to pothole it.  I didn’t pothole 

it.  I took a depth in that hand hole.  We keep going back, did I pothole that line?  I did not 

pothole that line.”); 131:5-6.  Despite the plain text of Alabama Code § 37-15-8(b), Pinpoint’s 

corporate representative testified that Pinpoint did not have to maintain a clearance between 

Alabama Power’s ductbank and its bore.  See Martin Dep. 83:15-84:7. 

Although required by law to do so, Pinpoint did not first determine the precise location of 

Alabama Power’s ductbank prior to boring across (and ultimately into) it.  See, e.g., Martin Dep. 

99:4-22; see also id. at 77:5-10; 79:20-80:11; 81:13-83:14; 97:21-98:11; 99:1-3.  Therefore, the 

undisputed evidence establishes that Pinpoint failed to use reasonable care to determine the 

precise location of Alabama Power’s ductbank (and thus to prevent damaging it), and as a result 

Pinpoint breached its duty of care owed to Alabama Power. 
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C. Pinpoint’s breach caused the damage to Alabama Power’s ductbank. 

By not first determining the precise location of Alabama Power’s ductbank, Pinpoint 

caused the damage to Alabama Power’s ductbank, as Pinpoint blindly continued with its work 

and ultimately drilled into—and completely through—Alabama Power’s underground property.  

See, e.g., Pl.’s Verified Resp. to Def.’s Interrog. No. 3; see also Brian Lett Dep. 34-38.  Pinpoint 

does not dispute that it caused the damage at issue: 

Q: Did you tell [Ervin] that you didn’t cause any damage? 
 
A: I did not. 
 
Q: And why not? 
 
A: Well, it was obvious we had caused the damage, if they were having to 

go out and lower the cable for y’all to put it in. 
 

Martin Dep. 138:7-17 (emphasis added); see id. at 30-31; 135-38. 

Pinpoint even admitted that a failure to determine the precise location of an underground 

facility can cause the exact type of damage at issue here.  See Martin Dep. 114:14-21 (“Q: Is the 

depth of your bore—is knowing the depth of your bore important when you’re crossing 

underground utility lines?  A: It is.  Q: And why is that?  A: To make sure you don’t hit 

them.”) (emphasis added); see also id. at 101:6-11 (“Q: Okay.  And is that—is the chance [of 

causing damage] obviously reduced, if you know the exact location and depth of the lines?  

[Defense Counsel]: Object to the form.  A: It is.”).  Further, there is no evidence that any 

entity—other than Pinpoint—did anything to cause or help bring about the damage to the 

ductbank.  See Martin Dep. 167:2-9 (“Q: Did Alabama Power do anything wrong, in terms of the 

incident?  A: No, not that I know of.  Q: What about any other company?  A: No:  Q: Or any 

other person?  A: (Shaking head negatively.)  Not that I know of.”). 
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There is no dispute that, if Pinpoint had determined the precise location and depth of the 

Alabama Power’s ductbank, Pinpoint then would have been able to guide its bore either above or 

below the ductbank—instead of into and completely through it.  “The proximate cause of an 

injury is that cause which, in the natural and probable sequence of events, and without the 

intervention or coming in of some new or independent cause, produces the injury, and without 

which the injury would not have occurred.”  Mobile Gas Serv. Corp. v. Robinson, 20 So. 3d 770 

(Ala. 2009).  Although proximate cause is generally a question for the jury, “[w]hen the facts are 

such that reasonable men must draw the same conclusion, the question of proximate cause is one 

for the courts.” Morgan v. City of Tuscaloosa, 108 So. 2d 342, 345 (Ala. 1959).  There is no 

question that Pinpoint caused the damage to Alabama Power’s ductbank, and this motion is due 

to be granted as a matter of law. 

D. Alabama Power has been damaged by Pinpoint. 

As noted above, Alabama Power has been damaged by Pinpoint, in that Pinpoint’s 

negligent boring work destroyed Alabama Power’s property, rendering the need of costly 

replacement.  See, e.g., Pl.’s Verified Suppl. Resp. to Def.’s Interrog. Nos. 5, 8, 9, 16; see also 

Lett Dep. 34-38; 122.  Further, Pinpoint has acknowledged that damage was sustained by 

Alabama Power’s property.  See, e.g., Martin Dep. 30:15-23 (testifying that Pinpoint drilled into 

an Alabama Power conduit); see also id. 30-31; 135-38.  There is no dispute that Alabama Power 

has been damaged by Pinpoint, and “[a] summary judgment, interlocutory in character, may be 

rendered on the issue of liability alone although there is a genuine issue as to the amount of 

damages.”  ALA. R. CIV. P. 56(c)(3) (emphasis added). 
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The undisputed evidence shows that Pinpoint is liable to Alabama Power for negligently 

boring into Alabama Power’s underground ductbank.  There is no genuine issue of material fact 

as to Pinpoint’s liability for negligence, and this motion is due to be granted as a matter of law. 

CONCLUSION 

 Pinpoint negligently breached its duty owed to Alabama Power, and Alabama Power was 

damaged as a result.  For purposes of this motion, as to negligence liability alone, there is no 

genuine issue of material fact upon which relief can be granted, and Alabama Power is entitled to 

partial summary judgment as a matter of law.  Pursuant to Alabama Rule of Civil Procedure 

56(c)(3), Alabama Power Company requests that this Court enter an Order granting this Motion 

for Partial Summary Judgment. 

Respectfully submitted this 29th day of December, 2013. 

 
/s/ Thomas R. DeBray, Jr.   
One of the Attorneys for Plaintiff, 
Alabama Power Company 

 
 
OF COUNSEL: 
 
Eric Ray 
Thomas R. DeBray, Jr. 
BALCH & BINGHAM LLP 
1901 Sixth Avenue North, Suite 1500 
Birmingham, Alabama 35203 
Telephone: (205) 251-8100 
 
Counsel for Alabama Power Company 
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CERTIFICATE OF SERVICE 

 I hereby certify that I have electronically filed the foregoing with the Clerk of the Court 
using the AlaFile system, which will send notification of such filing on this the 29th day of 
December, 2013: 
 
K. Phillip Luke 
William A. Mudd 
WHITAKER, MUDD, LUKE & WELLS, LLC 
2011 4th Avenue North 
Birmingham, Alabama  35203 
Telephone: (205) 639-5300 
 
 
 

/s/ Thomas R. DeBray, Jr.   
      Of Counsel 
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