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IN THE CIRCUIT COURT OF
JEFFERSON COUNTY, ALABAMA

BURT NEWSOME, ET. AL.,

Plaintiffs,
VS. Case No.: CV-2015-900190
CLARK ANDREW COOPER, ET AL

Defendants.

LAINTIFFS’ SUPPLEMENT TO NOTIF TON OF FILING
OST-TRIAL MOTION IN THE CIRCUIT COURT OF SHELBY C TY

Come now Plaintiffs, in the above styled case to supplement their Notification of Filing
Post-Trial Motion in the Circuit Court of Shelby County and submit the following:

1. See attached Rule 59 Motion.
Respectfully submitted this the 5th day of July 2016.

/s8/Charles I, Brooks

Chatles 1. Brooks

Attorney fot Plaintiffs

THE BROOKS LAW FIRM, P.C.
275 Forest Road, Suite 100
Hueytown, Alabama 35023
Telephone: (205) 744-0058

E-mmail: thebrooksfirm2@yahoo.com
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CERTIFICATE OF SERVIC

I heteby certify that I have setved a copy of this document on the following counsel of
record by electronic filing and by placing same in the U.8. Mail, first-class postage prepaid:

S, Allen Baker

Amelia K. Steindorff
Balch & Bingham

1901 Sixth Avenue Notth

Birmingham, AL 35203

James E. Hill, Jr.

Hill, Weisskopt & Hill

Moody Professional Building
2603 Moody Patkway, Suite 200
Moody, AL 35004

Robert Ronnlund
P. O. Box 380548

Bitmingham, AL 35238
on this the 5th day of July 2016.

/s{ Chatles I. Brooks
Chatles 1. Brooks
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IN THE CIRCUIT COURT OF SHELBY COUNTY, ALABAMA
STATE OF ALABAMA,
Plaintiff,
CASE NO. CC 2015-000121

V.

BURTON WHEELER NEWSOME,

et gt g’ St “wmnt Nt “wmt et

Defendant

MOTION TO ALTER, AMEND, OR VACATE JUDGMENT,
OR IN THE ALTERNATIVE, MOTION FOR A NEW TRIAL

Comes now Burton Wheeler Newsome (hereinafter “Newsome”) and maves the court to
Alter, Amend, or VACATE its judgment dated June 8, 2106, granting “Bullock’s Motion To Use
Contents of Expunged File” (hereinafter “Bullock’s Motion) and Seier's “Petition To Set Aside
Expungement Pursuant to Ala. Code 1975 § 15-27-17 and Joinder in Victim’s Motion” (hereinafter
“Seier’s Petition”). Alternatively, Newsome moves the court to grant him a New Trial or hearing
on the Petition of Seier and the Motion of Bullock. As grounds for this motion, he respectfully
shows the court the following:

L PROCEDURAL BACKGROUND

Neither the Rules of Criminal Procedure nor the Rules of Civil Procedure mentions
“expungements,” and the Expungement Act does not specify what procedural rules apply. The
Rules of Criminal Procedure apply only to “criminal proceedings,” Ala. R, Crim. P. 1.1, and “post-
cotiviction remedies.” Ala. R. Crim. P. 32.1. “Criminal proceeding[s]” are limited to
“prosecution[s],” Ala. R. Crim, P, 1.4(h), and “post-conviction remedies” are limited to cases
where a defendant was “convicted of a criminal offense.” Ala. R. Crim. P. 32.1. The case is not a

“prosecution,” and Newsome was not convicted of any criminal offense, Thus, the Rules of



DOCUMENT 646

Criminal Procedure don’t apply. Indeed, convictions may not be expunged. See Ala, Code § 15-
27-1; 15-27-2 (1973).

The court in People v. Lewis, 356 IIl. Dec. 602, 961 N.E.2d 1237, 1239 (Ill. App. 5 Dist.
2011), addressed this issue:

{W]e find that expungement actions are not criminal because they are not brought by the
State or a municipality, In addition, the possible outcomes of expungement actions do not
include convictions, acquittals, negotiated pleas, or nolle prosequi dismissals. Neither are
expungement actions quasi-criminal, because they are not offenses for which penalties are
being sought. Accordingly, we find that expungement proceedings are civil in nature.

Although an expungement is filed “in the criminal division of the circuit court,” Ala, Code
§§ 15-27-1(a); 15-27-2(a), the Expungement Act does not determine the nature of the action or the

procedural rules that apply. The court in People v. Lewis continued,

We note that it makes no difference whether counties file expungement petitions within
previously filed, underlying criminal cases or as MR cases, because regardless of the

classification or the docket number, expungement is nonetheless a civil remedy (961
N.E.2d at 1239-40).

In the absence of rules addressing expungements, courts in other states have uniformly held
that the rules of civil procedure apply. In Carson v. State, 65 S.W.3d 774, 784 (Tex. App. — Fort
Worth 2001), the court held, “Expunction is a civil proceeding, not a criminal proceeding.” In re
Wilsor, 932 8.W.2d 263, 266 (Tex. App. — El Paso 1996). Thus, the rules of civil procedure apply.
See, e.g., Tex. Dep't Pub, Safety v. Mendoza, 952 S.W.2d 560, 562 (Tex. App.--San Antonio 1997)
(applying rules of civil procedure).

In State v. Rinehart, 91 LW — 0094 (2"Y) (Ohio App. — 2 Dist. 1991), the court held,

“Expungement proceedings are governed by the Ohio Rules of Civil Procedure.” In State v.

Hutchen, 946 N.E.2d 270, 191 Ohio App. 3d 388, (Ohio App. 2 Dist. 2010), the court held that

“expungement is a civil proceeding,” and it applied the “Ohio Rules of Civil Procedure,”
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These cases are consistent with Alabama law. In Ex parte Teasley, 967 So. 2d 732 (Ala.
Crim. App. 2007), the Court of Criminal Appeals held, “Although tangentially touching on
criminal matters, [expungement] is in_the nature of a_civil proceeding. . . .” The Rules of Civil
Procedure apply “in_all actions of a civil nature.” Ala. R. Civ. P. 1(a). Thus, this case is governed
by the Rules af Civil Procedure.

IL FACTUAL BACKGROUND

1. Newsome was charged with menacing in the District Court of Shelby County. He did
not plead guilty; he did not sign a deferred-prosecution agreement; and he did not enter a deferred-
prosecution program (page 61 infra).

2. When the case came before the court on November 12, 2013, it was continued until April
1, 2014, when it was dismissed with prejudice (pages 64-65 infra).

3. Newsome filed a Petition for Expungement on February 19, 2015. Judge Reeves knew
about the “dismissal & release order”; Newsome_attached a copy to his petition (page 65 infra).
The Petition for Expungement should appear in the court file; nevertheless, a copy is attached
hereto (pages 61-67 infra).

4, On April 21, 2015, Newsome served discovery responses in his civil suit stating that he

had filed the Petition for Expungement, and he attached a copy of the petition, (Interrogatory

answer 28, page 81 infra). Newsome’s discovery responses and his Petition for Expungement were
served on Bullock’s attorney and Seier’s attorney electronically.! (pages 77-89 infra). They
received the documents on April 21, 2015 — almost five months before the expungement was

granted.

I Seier falsely alleged in his Petition, “Attorney Seier was given no notice of [Newsome's
Expungement] Petition . . .” (Seier Petition, | 8).



DOCUMENT 646

5. Newsome filed his discovery responses with this court on June 1, 2016, as Exhibit F to
his Response to Bullock's Motion. Excerpts are also attached hereto (pages 77-89 infra).

6. On August 20, 2015, Bullock filed an objection to Newsome’s Petition for
Expungement. Bullock asserted the same grounds on which this court set aside the expungement

on June 8, 2016. Those grounds were, “Newsome has instituted . . . legal action against [him] in

clear contravention of his agreement.” (page 69 infra). This document should appear in the court
file, and Newsome filed it with this court on June 1, 2016, as Exhibit K to Newsome’s Response
to Bullock. A copy is also attached hereto (pages 69-70 infra).

7. On August 31, 2015, Judge Reeves held a hearing on Newsome's expungement petition.
Bullock and his attorney James Hill were at the hearing. Newsome summarized Bullock’s
arguments in his affidavit: “Attorney Hill argued on behalf of his client that the expungerment
should not be granted because I had filed a civil action against Mr. Bullock in Jefferson County,
Alabama, and also that his client (Bullock) should be able to use the expunged documents in the

civil case.” (page 72 infra), Newsome's testimopy was undisputed. Newsome filed his affidavit

with this court on June 1, 2016, as Exhibit L to Newsome’s Response to Bullock; a copy is also
attached hereto (pages 72-73 infra).

8. Judge Reeves granted Newsome’s Petition for Expungement on September 10, 2013.

9. “On Septemnber 28, 2015, Newsome filed a post-trial motion in his civil case, and he
attached a copy of the expungement order to the motion, He argued that the expunged release was
‘not a lawful basis’ for dismissing his civil action. He also argued that any defensive use of the
expunged release . . . was ‘now a criminal offense.”” (Order,  19) (pages 96-97 infra).

10. Newsome's post-trial motion was served on all parties to the civil case electronically;

they received it on September 28, 2015, and they then knew that Newsome was asserting that the
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expunged release was “not a lawful basis for dismissing his civil action.” (pages 96-97 infra).
Newsome filed the post-trial motion with this court on June 1, 2016, as Exhibit S to Newsome's
Response to Bullock; excerpts are also attached hereto (pages 91-98 infra).

11. Newsome did not trick or fool counsel for Bullock or Seier. He asserted his position of

record on September 28, 20135, while they still had time to attack bis expungement. The time for

filing post-trial motions concerning his expungement did not expire until O r 13,2

12. Yet, neither Bullock nor Seier have ever (even to this day) filed a Motion to Intervene;
neither filed a motion of any kind within thirty days of September 10, 2015; and neither has offered
a reason for their failure to do so. The simple fact is, if Bullock and Seier had standing to file their
motions and petitions on February 19, 2016, and May 19, 2016, then they had standing to file a
timely post-trial motion, But they didn’t.

NI STATEMENT OF FACTUAL GROUNDS

13. Seier’s Petition to Set Aside Newsome’s Expungement is stamped “filed” on May 19,
2016. The only attachments to the Petition are the “dismissal & release order,” Newsome’s
Complaint in the civil action, Newsome’s Motion to Strike Expunged Documents,” Seier’s
Opposition to Newsome’s Motion to Strike, and Seier’s “Supplemental Reply to [Newsome’s]
Motion to Strike.” Specifically, Seier filed no do nts from Newsome’s crimi rosecution

except the “dismissal & release order,” and he filed no affidavits.

14, Seier’s Petition grossly misstates the facts. Yet, the Court instructed Seier’s attorney
and Bullock’s attorney to prepare the Order (R. 24), and many of the false statements in Seier’s

Petition form the basis for the order of June 8, 2016.

2 The thirtieth day fell on Saturday October 10, 2015, and Monday October 12, 2015, was a legal
holiday (Columbus Day). By application of rule 6(a), the last day for filing post-trial motions was
Tuesday, October 13, 2015.
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15. Seier alleged, “On November 12, 2013 defendant Burt Newsome pled guilty . . .” This

is false. Newsome “never pled guilty to any of the criminal charges . ..” (pages 61, 72 infra). If

Newsome pled guilty, there would be a guilty plea, but there is none. Nevertheless, this false

statement appears in the order. The court granted Bullock and Seier authority “to

use . .. Newsome’s charge [and] plea.” (Order, page 1). No evidence sypports the finding that
Newsome pled guilty.

16. Seier alleged, “Newsome entered into a ‘Deferred Prosecution and Release
Agreement,” which was ultimately approved.” (Seier Petition § 2). The words “Deferred
Prosecution and Release Agreement” are in quotation marks as if they are the title of a document,
This is false. There was no “Deferred Prosecution and Release Agreement” — or any “deferred
prosecution agreement,”

The document Seier alleged to be a “Deferred Prosecution and Release agreement” is a
“dismissal & and release order,” but the title of the document was hidden on the copy Seier
attached to his Petition (Seier Exhibit 1, upper right corner).

The term “deferred prosecution agreement” is a legal term of art for an agreement
authorized by section 12-17-226, et. seq.. Section 12-17-226.6(d) requires the applicant for a
deferred-prosecution program to sign a “guilty plea.” Newsome did not sign a guilty plea (pages
61, 72 infra). Section 12-17-226.6(d) requires “the court . . ., [to] place the [deferred] case .. . on
an adminjstrative docket until the offender” has completed a “program.” Newsome's case was not
placed *“on an admiristrative docket,” and Newsome was not required to complete any program.

The “dismissal & release order” contained a paragraph that would bave *“placed
[Newsome's case] on the Administrative Docket until” he completed a program, but this paragraph

was not checked:
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IN THE DISTRICT COURT OF SHELBY COUNTY, ALABAMA. DISMISSAL & RELEASE ORDER,
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Nevertheless, Seier's false statement appears in the order: “On November 12, 2013, the
District Court of Shelby County accepted a deferred prosecution agreement reached between the

State and defendant Newsome . . .” (Order, { 6). No evidence s rts the finding that Newsome

signed a deferred-prosecution agreement. There was no deferred-prosecution agreement.

17. Seier alleged, “[T]he deferred prosecution and release agreement . . . was ultimately
accepted approved and adopted by the sentencing judge.” (Seier Petition, q 3). This is false. There
was no plea of plea of guilt, no finding of guilt, and no sentence; consequently, there was no
“sentencing judge.”

“The only legal punishments, besides removal from office and disqualification to hold
office, are fines, hard labor for the county, imprisonment in the county jail, imprisonment in the
penitentiary, which includes hard labor for the state, and death.” Ala. Code § ~15-18-1 (1975).
Newsome did not receive any of these “sentences.” A “release” of “civil and criminal claims” is
not a legal “sentence” or “punishment.”

Nevertheless, Seier’s false statement appears in the order: *A valid expungement requires

an affirmance under oath by the Petitioner that all requirements of the underlying sentence have

been met.” (Order, § 27). No evidence supports the finding that Newsome was “sentenced.”
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18. Seier alleged, “Newsome submitted information to this Court in conjunction with his

Petition for Expungement
and sentence had been completed.” (Seier Petition, § 9).
This is false. There was no “sentence,” and the order dismissing the case against Newsome

had no “terms and conditions.” Finally, Newsome filed his Expungement Petition on a State Form,

and he DID NOT check the blank sweating that he had “complet[ed] . . . [a] deferred prosecution

¥

program’:

1, the above-named Defendant/Petitioner, was charged with the above-named Offense whi

n sdemnganor eriminal offense VED&F’LED
[] e viotation, FEB 19 795

[ teaftic vigiation, e MARY H.rtarry
IRCUWaD D

D a punicipal ardinance vialation, ”'Wm'%mﬁwm

E’ a non-violent felony,

I hereby flle this petition with the circuit coutt in order o have the records relating to the sbove charge expunged for one of the

Rollowing circumstances:

The charge was dismissed with prejudice.

D The charge was no billed by & grand jury.

l:l 1 was found not guilty of the charge.

I:I {(Non-felorny anly) The charge was dismissed without prejudics more then two yeary ago and was tot refiled, and | have not been
convicted of eny other felony or misdemeanar crime, any violation, or any traffic violation, excluding minor traffie violations,
during the previous two years,

D (Non-violent Felony only) The charge was dismissed after suceesstul completlon of a drug court program, mental health court

program, diversion program, veteran's court, or any court~approved deferred prasecution program afler one year from
successful completion of the program.

Newsome DID NOT swear that he had completed a deferred-prosecution agreement or
program. Nevertheless, Seier’s false statement that he did is the basis of the court’s order: “[Tlhe
Defendant false[ly] representfed] that he had fulfilled all terms and conditions of the underlying

deferred prosecution agreement . . .” (Order, I 23).
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In summary, Seier falsely alleged that Newsome pled guilty, was convicted and sentenced,
and then committed petjury in his Petition for Expungement. Yet, he did not submit a shred of
evidence to support these allegations. The court has committed a grave injustice in accepting
Seier’s false and unsubstantiated allegations as true.

IV. STATEMENT OF OTHER GROUNDS

1. Under rule 58, an order is not valid unless it is entered in the State Judicial Information

System (SJIS). This case (case no. CC 2015-000121) was removed from the SIS on September

11, 2015, and ceased to exist (pages 74-76 infra). Consequently, Bullock’s Motion and Seier’s

Petition were not “filed” in an existing case, and this court lacked subject matter jurisdiction of the

motion and the petition. “[Blecause it was not entered in the SJIS, the [June 8, 2016], order did

not constitute a valid order or judgtment.” LK. v. State Department of Human Resources, 103 So.

3d 807, 810 (Ala. Civ. App. 2012).

2. The parties to a case are named in the case caption, Ala. R. Civ. P. 10(a). Neither Bullock
nor Seier was listed in the caption to the Petition for Expungement, the order dated June 8, 2016,
or any other order. The order dated June 8, 2016, describes Seier as “a non-party.” A _court may
pot grant relief to a non-party. Cf. Ala. R. Civ. P, 60(b) (“On motion . . . the court may relieve a

party or party’s legal representative from a final judgment. . . .”). Consequently, the court lacked

subject-matter jurisdiction to grant Bullock’s Motion or Seier’s Petition. “The [June 8, 2016] order
was a nullity.” Penick v. Roberts, Nos. 214067, 2140581 (Ala. Civ. App. Sept. 18, 2015).
3. Neither Bullock nor Seier has filed a Motion to Intervene or paid the filing fee for such

a motion. Neither commenced a new action and paid the filing fee for such an action. “[Albsent

the payment of a filing fee or the granting of a request to proceed in forma pauperis, the trial court
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fails to obtain subject matter jurisdiction.” Ex parte Courtyard Citiflats, No, 1140264 (Ala. June
12, 2015) (quoting Carpenter v. State, 782 So. 2d 848, 849 (Ala. Crim., App. 2008)).

This jurisdictional defect “may not be cured by the subsequent payment of the filing fee,”
Hicks v. Hicks, 130 So. 3d 184 (Ala, Civ. App. 2012), by “taxing the filing fee as costs at the end
of the proceeding,” Carpenter, 782 So. 2d at 850, or by entering “a nunc pro tunc order
retroactively approving the hardship statement.” Ex parte Courtyard Citiflats. As a result, this
court did not acquire subject-matter jurisdiction of Bullock’s Motion or Seier’s Petition, and the
order dated June 8, 2016, is void.

4, The circuit judge who presided on June 3, 2016, H. L. Conwill, lacked jurisdiction to
hear this case. The case was originally assigned to Judge Reeves; Judge Reeves retired effective
March 1, 2016. Laura McCauley Alvis was appointed to replace Judge Reeves effective May 1,
2016, If this case existed as of May 1, 2016, and if any issue was pending in the case, then Judge
Alvis had jurisdiction to decide that issue.

Nevertheless, on May 3, 2016 — after Judge Alvis took office — Judge Conwill sent an email
setting this case for a hearing on June 3, 2016 (page 100 infra). On June 8, 2016, he emailed
counsel an “order.” This action was void because Judge Alvis had exclusive jurisdiction of the
case. In Ex parte Cunningham, 19 Ala. App. 584, 586-87, 99 So, 834 (1924), the court held, “The
jurisdiction to hear and determine the petition rested with Judge Dan A. Green, as Judge of the
Tenth Judicial Circuit. ... He having died, and Judge Ino, Denson having been appointed and

qualified as such judge, application was properly made to him.”

5. Under section 15-27-3(c), Seier was not entitled to notice of Newsome’s expungemert
petition, and as such, he had no standing to file a “Petition to Set Aside Expungement” after it was

granted. “When a party without standing purports (o copumence an action, the trial court acquires

10
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no subject-matter jurisdiction.” State v. Property at 2018 Rainbow Drive, 740 So. 2d 1025, 1028
(Ala. 1999). Consequently, the court lacked subject-matter jurisdiction of Seier’s petition.

6. Similarly, Bullock was not entitled to notice of Newsome’s expungement action under
section 15-27-3(c), and as such, he had no standing to file a” Motion to Use Contents of Expunged
File” or “join in” Seiet’s Petition. Consequently, the court also lacked subject-maiter jurisdiction
of his motion and his joinder in Seier’s Petition. State v. Property at 2018 Rainbow Drive, supra.

7. The court erred in permitting Bullock 1o “join in” Seier’s petition during the hearing.
Newsome was given no prior notice of Bullock’s intent to join Seier’s Petition, and he would have
presented other evidence and arguments if he had received timely notice that Bullock was also

seeking to set aside his expungement.?

8. Even if Bullock had standing, and even if his joinder in Seier’s petition was proper,
Bullock’s joinder in Seier’s petition did not “cure” the lack of subject-matter jurisdiction. “The

jurisdictional defect resulting from the plaintiff’s lack of standing cannot be cured by amending

the complaint to add a party having standing.” State v. Property at 2018 Rainbow Drive, 740 So.

2d 1025, 1028 (Ala, 1999).

9. The court erred in vacating Newsome’s expungement on its own motion. The court gave
Newsome no prior notice that it was considering acting on its own motion, and this deprived
Newsome of due process of law. Newsome would have presented other evidence and arguments

if he had received prior notice that the court was considering acting on its own motion.

3 For instance, at the hearing, the court found that Newsome’s lack-of-standing argument was an
adequate defense to Seier’s Petition (R. 21). Nevertheless, by permitting Bullock to “join in”
Seier’s void petition and by granting relief on its own motion without prior notice to Newsome,
the court precluded him from presenting other defenses that were necessary to defend Seier’s
Petition.

11
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10. The court erred in vacating Newsome’s expungement on its own motion. “[T]he trial

court’s determination [on June 8, 2016] was made sua sponte at a point when it had no jurisdiction
to act.” Ex parte DiGeronimo, No. 2140611 (Ala. Civ. App. Oct. 9, 2015), “A trial court has no

jurisdiction to medify or amend a final order more than 30 days after the judgment has been
entered.” George v. Sims, 888 So. 2d 1224, 1227 (Ala. 2004). Consequently, the order is void for
lack of jurisdiction.

11. Section 15-27-17 provides that an “order of expungement shall be reversed” if it “was
filed under false pretenses and was granted.” The court erred in holding that the authority to
“reverse[]” an expungement is vested in the Circuit Court. Tn every other instance when “shall be

reversed” or “shall not be reversed” appears in the Alabama Code concerning a court, the word

“reversed” applies to action taken by an _appellate court to correct the ruling of a lower court or

AgeIcy,

12. “The _only mechanism . . . whereby a litigant may collaterally aftack a civil judgment
“"T.B. v. TA.P., 979

So. 2d 80, 91 (Ala. Civ, App. 2007). Under rule 60(b), a motion to set aside a judgment for
“fraud . . . [or] misrepresentation” “shall be made . . . not more than four (4) months after the
judgment.,” Ala, R. Civ. P. 60(b)(3); Ala. R. Civ. P. 60(b)(6). The Expungement Petition
specifically states that the proper method for contesting a Circuit Court’s ruling on an
Expungement Petition is a Petition for Certiorari. Neither the District Attorney’s Office, Bullock
or Seier filed such a Petition and the time for filing has expired.

“False pretenses” is a type of “fraud . .. (or] misrepresentation,” and the court vacated

Newsome’s expungement based on “false representation[s]” (Order, {4 22-23). If section 15-27-

17 authorizes a circuit court to “reversef]” its own expungement for false pretenses, then any

12
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motion or petition seeking such relief “in the same civil action” must be filed within four months
from the expungement. Ala. R. Civ. P. 60(b)(6). Both Bullock’s Motion and Seier’s Petition were
filed “in the same civil action” as the expungement, and both were filed more than four months
after the expungement. As a matter of law, they were filed too late.

13. The court erred in holding that Newsome waived any argument that Seier’s Petition
was not timely, “A trial court Jacks jurisdiction to consider an untimely Rule 60(b) motion”;
jurisdictional defects cannot be waived. Noll v. Noll, 47 So. 3d 275, 279 (Ala. Civ. App. 2010).

14. The court erred in finding that Newsome signed a “deferred-prosecution agreement.”
(Order, 141 6, 22). The term “deferred-prosecution agreement” is a legal term of art for agreements
authorized by section 12-17-226, ef, seq., of the Alabama Code. Newsome did not sign such an
agreement (page 61 infra).

15. The court erred in finding that “Newsome did not satisfy 15-27-12 (Prerequisites to
expungement) as all terms and conditions of the underlying deferred prosecution agreement were
not satisfied . . .” (Order, ] 22).

Section 15-27-12 does not use the words “deferred-prosecution agreement.” The “terms
and conditions” that must be satisfied under section 15-27-12 are the “terms and conditions” of
the “programs” listed in section 15-27-2(a)(4). These “programs” did not apply to Newsome; they
apply only to felony defendants, Newsome was charged with a misdemeanor.

16. The court erred in holding “that the Defendant false[ly] represent[ed] that he had
fulfilled all terms and conditions of the underlying deferred prosecution agreement . . .” (Order, I
23). Again, Newsome did not sign a “deferred-prosecution agreement,” and he did not “represent”

that “he had fulfilled all the terms and conditions™ of a deferred-prosecution agreement.

13
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The Official Expungement Form (“Form CR-65 7/2014") prepared by the State of Alabama

contains a blank for a petitioner to swear that he has “complet{ed]” a “court-approved deferred

prosceution program.” Newsome did not check this biank (page 61, 65 infra). Regardless of how

one interprets section 15-27-17, Newsome did not “swear” that had_*‘completed”

”

“agreement” or “program,

17. The court erred in finding that Newsome’s “expungement was filed and obtained upon
false pretenses” (Order, 28). “False pretenses” cannot be predicated on facts known to the alleged
“victim” — Judge Reeves. Yeager v. State, 500 So. 2d 1260, 1267 (Ala. Crim. App. 1986). Judge
Reeves knew that Newsome had signed a “dismissal and release order”; Newsome attached to it
to his petition (page 65 infra). Judge Reeves also knew that Newsome was suing Bullock, Bullock
argued that “Newsome ha[d] instituted , . .legal action against (him] in clear contravention of his
agreement.” (page 69 infra). The facts on which this court “reversed” Newsome’s expungement
were known to Judge Reeves. There were no false pretenses. This court simply substituted its
judgment for that of Judge Reeves; it lacked jurisdiction to do this.

18. The court erred in vacating Judge Reeves’ order without reviewing a transcript.
Newsome argued that the issues raised by Bullock and Seier were litigated in the expungement
case and were barred by res judicata and collateral estoppel. The court acknowledged these
arguments (Order, § 26) and noted that it “ha[d] not been provided with a transcript” (Order, 9 27).

Yet, the court vacated Judge Reeves’ order; this was error. A successor judge may not set
aside the decision of his predecessor “without even considering the record or the transcript upon
which the earlier decision was made.” Trail Pontiac-GMC Truck, Inc. v. Evans, 540 So. 2d 645,

645 (Ala. 1988). The party seeking to set aside the earlier ruling is “responsible for supplying the

14
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record and transcript.” (/d. at 645-46). Bullock and Seier failed to meet their responsibility; they
provided no transcript.

19. The court erred in failing to hold that the issues raised by Bullock and Seier were barred
by res judicata and collateral estoppel. The basis on which the court vacated Newsome’s
expungement had been litigated in the expungement case. Indeed, the language in the order
vacating the expungement is almost identical to Bullock’s objection before Judge Reeves:

Bullock’s Objection Filed (8/20/15 Order Dated 06/08/16

Mr. Bullock strongly objects to the The Court hereby determines that the

expungement of Burt Newsome's Defendant’s false representation that

criminal record. Since the dismissal of  he had fulfilled all terms and

the case against Newsome, conditions of the underlying deferred
prosecution agreement when

[1] Newsome has instituted [1] he was concurrently prosecuting a

unsuccessful legal action civil suit

[2] against Mr. Bullock [2] against the victim

[3] in clear contravention of [3] in_violation of

[4] his agreement (page 69 infra). [4] the Release and Dismissal Oxder. ..

constitutes false pretenses.
As a matter of law, the issues raised by Bullock and Seier were barred by res judicata.

20. The court’s finding that Newsome falsely represented that “he had fulfilled all terms
and conditions of the underlying deferred prosecution agreement” is necessarily predicated on the
court’s holding that the “civil release of claitns contained in the Agreement is valid.” (Order, {9
23, 25). If the “release” is not valid, then it cannot form the basis for a finding that Newsome was
violating the “dismissal & release order” by suing Bullock,

21. The court erred in holding that the Release “is valid.” The Release is void on its face

for the following reasons:

(a) The “consideration” for the release *“is in part illegal”; the “dismissal & release order”
releases Newsome's “criminal claims.” This illegality renders the entire release
unenforceable. “[Ijt makes no difference if the contract contains an additional
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consideration that is legal and valid.” Baker v. Citizens Bank of Guntersville, 282 Ala. 33,
208 So. 2d 601 (1968).

(b) The Release is not part of an independent contract; it was merged into the “dismissal &
release order.” As a result, the “release” is not enforceable as a “contract.,” Turenne v.
Turenne, 884 So. 2d 844, 849 (Ala, 2003) (“there is no claim that can be enforced on a
contract theory™). It is enforceable only if the “dismissal & release order” is itself
enforceable.”

(c) The “release & dismi rder” was, however, an_interlocutory order; interlocutory
orders terminate when the underlying case is dismissed. The case was dismissed on April
4, 2014. Thus, the “release & dismissal order then became a nullity. K.L.R. v. K.G.S., No.
2140882 (Ala. Civ. App. Jan. 8, 2016).

(d) Moreover, the_court lacked authority to Release Newsome's “civil and criminal
claims.” A court-ordered release is not a legal “punishment.”*

The only legal punishments, besides removal from office and disqualification to
hold office, are fines, hard labor for the county, imprisonment in the county jail,
imprisonment in the penitentiary, which includes hard labor for the state, and death.
Ala, Code § 15-18-1 (1973).

22, Even if the release is not void on its face, Bullock and Seier nevertheless carried that
the burden of proving that it is valid. Newsome's Amended Complaint asserted that the Release
was secured by fraud; Bullock attached this Amendment to his motion as “exhibit B.” In addition,
Exhibit F to Newsome’s Response to Bullock (Newsome’s rule-59 motion in the civil case)
contained Newsome’s argument that the release was obtained by fraud (pages 92-93 infra).

“A release obtained by fraud is void.” Taylor v. Dorough, 547 So. 2d 536, 540 (Ala. 1989).
Neither Bullock nor Seier offered any evidence to rebut this contention. The court erred in finding
that the release is “valid” without any “evidence” rebutting Newsome fraud ¢laitn. Underwood v.

Allstate Insurance Co., 590 So. 2d 258, 258-59 (Ala. 1991).

4 The court characterized the “release of all civil and criminal claims” as part of Newsome's
“sentence.” (Order,  27).
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23. The court also erred in holding that the release was valid without any evidence that it
satisfied the criteria established in Town of Newton v. Rumery, 480 U.S. 386 (1987).° In Rumery
the United States Supreme Court held that a release-dismissal agreement is enforceable only if the
proponent of the agreement proves that “[1] [the] agreement was voluntary; [2] that there is no
evidence of prosecutorial misconduct; [3] and that enforcement of [the] agreement would not
adversely affect the relevant public interests” (107 8. Ct, at 1195).

Bullock and Seier offered no evidence to meet this evidentiary burden. Moreover, the
document Newsome signed was a form, and releases executed pursuant to a “blanket policy of
requiring release-dismissal agreements” are invalid. Cain v. Borough, 7 F.3d 377, 383 (3d Cir.
1993); Kinney v. City of Cleveland, 144 F, Supp. 2d 908, 917-18 (N.D. Ohio 2001).

24, The court characterized the release as part of a deferred-prosecution agreement (Order,
7 22). If so, then the “dismissal & release order” was not admissible evidence,

Pretrial diversion program records or the records related to pretrial diversion program

admission, with the exception of statement of the applicant concerning his or her

involvement in the crimes charged or other crimes shall not be admissible in subsequent
proceedings, criminal ot ¢ivil unless a court of competent jurisdiction determines that there

is a compelling public interest in disclosing the records (Ala. Code § 12-17-226.6(g)
(1975).

The court made no finding of a “compelling public interest” in disclosing the “dismissal & release
order”; consequently, the court erred in considering it.

25. The Court erred in granting Bullock's “Motion To Use Contents of Expunged File”
because no provision of the Expungement Act authorizes such a motion,

26. The Court erred in granting Bullock’s “Motion To Use Contents of Expunged File”

because section 15-27-7(a) expressly prohibits the use of expunged documents in civil actions,

* Exhibit F to Newsome’s Response to Bullock (Newsome's rule-39 motion in the civil case)
contained Newsome's argument that the release failed to satisfy the requirements of Town of
Newton v. Rumery, 480 U.S. 386 (1987) (pages 94-95 infra).
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such a Bullock seeks to do: “[expunged] records may not be used for any non-criminal justice

”»

urpose.

27. The court erred in considering Bullock’s Motion because it was filed more than thirty
days after the expungement, “[A] trial court has no jurisdiction to modify or amend a final
judgment more than 30 days after the judgment is entered.” SSC Selma Operating Company, LLC
v. Gordon, 36 So. 3d 598, 601 (Ala. 2010). The order of expungement was entered on September
10, 20135, and Bullock’s Motion is marked filed on January 19, 2016, As a matter of law, the court
had no jurisdiction to consider it.

28. Collectively, the actions of the Court have deprived Newsome of due process of law
under the Fourteenth Amendment to the United States Constitution and the Alabama Constitution.
Those actions include but are not limited to the following:

(2) The Circuit Clerk permitted Bullock to file his Motion and Seier to file his Petition in

Case No. CC-2015-000121 even though that case was closed and did not exist on the SJIS.

(b) The Circuit Clerk permitted Bullock to file his Motion and Seier to file his Petition in
Case No, CC-2015-000121 even though they were not parties to the case.

(c) The Circuit Clerk permitted Bullock to file his Motion and Seier to file his Petition in
Case No. CC-2015-000121 without filing a Motion to Intervene or paying the filing fees
applicable to their filings,

(d) The Circuit Clerk refused to accept documents submitted by Newsome for filing in
response to Bullock’s Motion and Seier’s Petition — which the Circuit Clerk had accepted
for filing. This included the following documents: [1] the “Opposition to Bullock's Motion
to Use Contents of Expunged Filed” tendered on January 25, 2016; [b] the “Response of
Burt W. Newsome to Motion of John Bullock to Use Contents of Expunged Filed” tendered
on June 1, 2016; [¢] the “Response of Burt W. Newsome to Claiborne Seier’s ‘Petition to
Set Aside Expungement Pursuant to Ala. Code § 15-27-17 and Joinder in Victiro’s Motion™
tendered on June 1, 2016; [d] and the “Motion to Expunge” tendered on June 2, 2016.

(e) As a result, Newsome’s counsel was required to hand-deliver the documents to the
office of Judge Reeves and the Judicial Assistant for Judge Conwill. Newsome does not
know whether the documents appear in the official court file because the Circuit Clerk has
refused to permit Newsome’s attorney or his office manager to inspect the court file.

(f) This case was originally assigned to Judge Reeves; he resigned effective March 1, 2016,
and Judge Alvis was appointed to replace him effective May 1, 2016. Yet, on May 3, 2016,
Judge Conwill assumed jurisdiction of this case by sending an email to Newsome’s counsel
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setting a hearing for June 3, 2016. Judge Conwill had never previously presided over the
case, and he had no jurisdiction to act in the case.

(g) At the hearing on June 3, 2016, Newsome's counsel asked Judge Conwill to mark the
documents described above “filed,” and Judge Conwill agreed to do so (R. 22, lines 15-
24). Yet, Judge Conwill’s Judicial Assistant has told Newsome's counsel that Judge
Conwill has not marked the documents “filed” and that “marked filed” copies of the
documents are not available for him.

(h) At the conclusion of the hearing Judge Conwill instructed the attorneys for Bullock and
Seier to prepare an order (R. 24). The order decided issues that were not raised in the
pleadings or discussed at the hearing.

(i) On June 8, 2016, Newsome’s counsel was emailed an order signed by Judge Conwill
setting aside Newsome's expungement. The order is not stamped “filed,” and it does not
bear an insignia that it has been entered in the State Judicial Information System as required
by rule 58.

(j) Judge Conwill vacated Newsome’s expungement although he “was not present for any
of the prior proceedings” and was not “provided with a transcript of those proceedings.”

(k) Judge Conwill vacated Newsome’s expungement based on his own “obligat(ion] or sua
sponte although be had provided Newsome no prior notice that he was considering acting
on his own motion,

(1) On Friday, June 10, 2016, Newsome’s counsel went to the office of the Circuit Clerk to
inspect the official court file concerning his client, and the Circuit Clerk refused to allow
him to inspect the file,

(m) On Tuesday, June 14, 2016, Newsome’s office manager, Jennifer Choi, went to the
office of the Clerk Office to obtain copies of all pleadings in the case. The clerk told Choi
that “all pleadings were given to the presiding judge and he was keeping them in his office”
and that she could not give Choi anything (page 76 infra).

(n) As of the present date, Case No. CC-2015-000121 does not exist on the SJIS, and it is
impossible for Newsome or his counsel to determine whether the order dated June 8, 2016
has been “entered” as required by rule 58, Ala. R, Civ. P,
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V. ARGUMENT
I. THE COURT LACKED SUBJECT MATTER JURISDICTION TO VACATE OR
MODIFY NEWSOME’S EXPUNGMENT BECAUSE CASE NO. CC 2015-000121 WAS
NOT AN EXISTING CASE WHEN BULLOCK FILED HIS MOTION, WHEN SEIER
FILED HIS PETITION, OR WHEN THIS COURT ENTERED ITS ORDER.

Under rule 58, an order is not valid unless it is entered in the State Judicial Information
System (SIIS). In J.X. v. State Department of Human Resources, 103 So. 3d 807, 810 (Ala, Civ.
App. 2012), the court explained,

Although the November 3, 2011, order contains the juvenile court clerk’s date stamp, that

order was not entered in the State Judicial Information System (“SJIS”). Accordingly, that

order was not “entered” by the juvenile court as required by Rule 58(c), Ala. R. Civ. P,

which specifies that “[a]n order or a judgment shall be deemed ‘entered’ within the

meaning of these Rules and the Rules of Appellate Procedure as of the actual date of the

input of the order or judgment into the State Judicial Information System.” Thus, because
it was not entered in the SJIS, the November 3, 2011, order did not constitute a valid order

or judgment of the juvenile court.

This court entered an order of expungement on September 10, 2015, and no one filed a

post-trial motion or sought appellate review. The order of expungement hecame final, and this case
and its number were removed from the SJIS system (pages 74-75 infra). As a result, the record of
this case could not be accessed, nor could orders be entered in the case.

At the beginning of the hearing on June 3, 2016, the Court asked whether “there [was]
another case number” other than the expungement case. There was none:

THE CoURT: Does anybody disagree that all that has been filed is under CC-2015-1217

MR. JUSTICE: Well, when we attempted to file in the clerk’s office under that case number,
they wouldn’t let us.

THE COURT: Well, they don’t because it has been expunged (R. 3).

As a matter of law, Bullock’s Motion, Seier’s Petition, and the order vacating Newsome's

expungetent are void, They were not filed in an existing case.
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II. THE COURT LACKED SUBJECT MATTER JURISDICTION OF BULLOCK’S
MOTION AND SEIER’S PETITION BECAUSE NEITHER BULLOCK NOR SEIER WAS
A PARTY TO THIS CASE, AND NEITHER FILED A MOTION TO INTERVENE.

The parties to a case are named in the caption. Ala, R. Civ. P. 10(a). The parties in this case
are the “State of Alabama” and “Burton Wheeler Newsome” (page 62 infra). Neither Bullock nor
Seier have ever been named in the caption, and neither are parties.

Although rule 24 allows non-parties to intervene under certain circumstances,® neither
Bullock nor Seier has filed a Motion to Intervene. Consequently, the court had no authority to

grant them relief, Cf. Ala. R. Civ. P. 60(b) (“On motion . . . the court may relieve 3 party or party’s
legal representative from a final judgment. . ..”).

In Penick v. Roberts, Nos. 214067, 2140581 (Ala. Civ. App. Sept. 18, 2015), the court held
that an order setting aside a summary judgment, based on the motion of a non-party, was void:

We note that the circuit court’s entry of the October 29, 2014, order, in which it purported
to set aside its summary judgment and to “reinstate” the case did not address Penick’s
motion to intervene. The October 29, 2014, order was a nullity because the circuit court,
without having mled on Penick’s motion to interveng and his underlying request for Rule
60(b) relief was without jurisdiction at that time to set aside the judgment.

Since Bullock and Seier never filed a Motion to Intervene, and were never granted permission to

intervene, this court “was without jurisdiction” to grant Bullock's Motion or Seier’s Petition.

6 “A person desiring to intervene shall serve a motion to intervene upon the parties as provided in
Rule 5. The motion shall state the grounds therefor and shall be accompanied by a pleading setting
forth the claim or defense for which intervention is sought.” Ala. R. Civ. P. 24(c).
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III. THE COURT LACKED SUBJECT-MATTER JURISDICTION OF BULLOCK’S
MOTION AND SEIER’S PETITION BECAUSE NEITHER BULLOCK NOR SEIER PAID
A FILING FEE.

Even if this had been an existing case, and gven if Bullock and Seier had filed Motions to
Intervene, they never paid a filing fee. Section 12-19-70(a) states, “There shall be a consolidated
civil filing fee, known as a docket fee, collected from a plaintiff at the time a complaint is filed . . .”
Section 12-19-71 establishes a fee structure; the filing fee for a Motion to Intervene is $297.00.

Ala. Code 12-19-71(a) (9). Neither Bullock nor Seier paid this.

“[Albsent the payment of a filing fee or the granting of a request to proceed in forma

pauperis, the trial court fails to obtain subject matter jurisdiction.” Ex parte Courtyard Citiflats,
No, 1140264 (Ala. June 12, 2015) (quoting Carpenter v, State, 782 So. 2d 848, 849 (Ala. Crim,

App. 2008)). In Fox v. Armold, 127 So. 3d 417, 421 (Ala. Civ. App. 2012), the court held that
proceedings in the trial court were void:

Although the mother and the father filed additional pleadings, i.e., contempt petitions and
custody-modification petitions, after the entry of the trial court’s December 30, 2010,
judgment and after the filing of their postjudgment motions, and although the trial court
purported to consider and rule upon those additional pleadings during 2011 and 2012, those
pleadings were nullities because they purported to initiate a new action that should have
been assigned a *.01” suffix by the trial court’s clerk and that would have required the
payment of a new filing fee.

In Kyle v. Kyle, 128 So, 3d 766, 773 (Ala. Civ. App. 2013), the court again held that

proceedings in the trial court were void:

In the case at bar, the husband’s emergency motion for contempt was filed as 4 part of the
initial divorce action, case number DR-09-1260. The emergency motion, which was filed
subsequent to the entry of the final divorce judgment, sought to hold the wife in contempt
of court for violating the provision of the trial courts judgment of divorce concerning the
requirement that the wife “catch-up” on the mortgage payments within 45 days of the entry
of the judgment of divorce. Because the emergency motion initiated a new cause of action
for contempt of court, it should have been assigned an “.01” suffix by the trial court clerk
and the husband should have paid the filing fee required by § 12-19-71(a)(7), Ala. Code
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1975. Because ing fee was paid, the trial d subject-matter jurisdiction to
consider the emergency motion. Thus, the November 2011 contempt order is void.

Finally, In Merriam v. Davidson, Civ. No. 2140009 (Ala. Civ. App. June 15, 2013), the
court again held that proceedings in the trial court were void:

The financial-history portion of the trial court's case-action-summary sheet reveals that the
guardian ad litem failed to pay a filing fee with the filing of her petition to show cause, and
the petition was not assigned a new case number. Because the payment of a filing fee is
jurisdictional and the guardian ad litem failed to pay a filing fee when she filed her petition

to show cause, we conclude that the trial court lacked subject-matter jurisdiction to rule on
the petition.

Neither Bullock nor Seier paid the filing fee for a Motion to Intervene. Neither paid the
filing fee for a new action and acquired a new case number (R. 3-4), This jurisdictional defect
“may not be cured by the subsequent payment of the filing fee,” Hicks v. Hicks, 130 8o, 3d 184
(Ala. Civ. App. 2012), by “taxing the filing fee as costs at the end of the proceeding,” Carpenter,
782 So. 2d at 850, or by entering “a nunc pro tunc order retroactively approving the hardship
statement.” Ex parte Courtyard Citiflats. This court did not acquire subject-matter jurisdiction of

Bullock’s Motion or Seier’s Petition, and the order dated June 8, 2016, is void.
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IV. NEITHER SEIER NOR BULLOCK HAD STANDING TO ATTACK THE
EXPUNGEMENT, AND THE COURT HAD NO INDEPENDENT JURISDICTION TO
VACATE OR MODIFY THE EXPUNGEMENT ON ITS OWN MOTION.

Seier filed a “Petition to Set Aside” Newsome’s expungement. The Court stated at the
hearing, “Now, I do agree that Seier, I don’t believe, has standing in this case . . .” (R. 21). Bullock,
however, “join[ed] in” Seier’s Petition, and the Court vacated Newsome’s expungement based on
Seier’s Petition, Bullock’s joinder, and the Court’s own “obligat(ion]”:

The Court agrees with the Defendant [Newsome] that Attorney Seier has questionable

standing to bring such a petition [to set aside] in this Court. However, Attorney Seier’s

Petition has been joined by the Victim. Further, as the matter having been brought to the

Court’s attention by an officer of the Court, the Court is obligated to investigate and act as
may be necessary and appropriate (Order, | 24).

“The issue of a lack of standing may not be waived ...” Ex parte Bac Home Loans
Servicing, LP, 159 S0.3d 31, 37 (Ala. 2013). Neither Seier’s Petition, Bullock’s Oral Joinder, not
the Court’s own “obligat[ion]” provided subject-matter jurisdiction for the court to set aside

Newsome'’s expungernent.

A, Seier Lacked Standing to File a Petition to Set Aside Newsome’s Expungement,
The only entities with standing to attack an expungement after it is granted are the entities
who had standing to object to the expungement before it was granted. Section 15-27-3(c) identifies

those entities:

A petitioner shall serve the district attorney, the law enforcement agency, and clerk of court

of the jurisdiction for which the records are sought to be expunged, a copy of the petition,
and the sworn affidavit. The district attorney shall review the petition and may make

reasonable efforts to notify the victim if the petition has been filed seeking an expungement
under circumstances enumerated in paragraph a. of subdivision (4) of Section 15-27-2
involving & victim that is not a governmental entity.

Seier had no statutory right to notice of the expungement, and as a result, he had no standing

to set it aside. In Pennsylvania State Police v. Izbicki, 785 A.2d 166 (Pa. Commw. Ct. 2001), the
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Pennsylvania State Police (PSP) filed a Petition alleging that the defendant had obtained his
“expungement under false pretenses.” The court held that the PSP lacked standing to attack the
gxpungement:

PSP argues that it is not bound by the expungement order since Izbicki obtained the
expungement under false pretenses. We disagree.

Essentially, PSP is attempting to attack the validity of Izbicki’s expungement. As PSP
conceded at oral argument before this Court, the law is clear that PSP lacks standing to
challenge the validity of an expungement order. (785 A.2d at 169).

In Ein v. Commonwealth, 246 Va. 396, 436 S.E.2d 610 (1993), defendants in a civil suit
filed an independent action to set aside Ein’s expungement, alleging that he had obtained it by
fraud. The records of Ein’s prosecution had been expunged while his civil suit arising from the
same incident was pending in a separate court. He had not notified the defendants of his
expungement action, and he had not notified the expunging court of his civil suit.

The trial court vacated the expungement, but the Supreme Court of Virginia reversed:

“['TThe trial court did not have jurisdiction to vacate the expungement order” (436 3.E.2d at 613).

The court reasoned,

[W1e find nothing in the expungement statutes that would have required Ein to give notice
to Barry and Lewis. Code § 19.2-392.2(D) provides that “[a] copy of the [expungement]
petition shall be served on the attorney for the Commonwealth of the . . . county in which
the petition is filed.” Subsection F of Code § 19.2-392.2 provides that the Commonwealth
shall be made the party defendant to the expungement proceeding. Subsection F further
provides that “[alny party aggrieved by the decision of the court [respecting the
expungement order] may appeal, as provided by law in civil cases.” The trial court’s
reliance upon subsection F is misplaced because subsection F merely defines who may
appeal the court's judgment. Clearly, only the Commonwealth was entitled to notice of the

expungement proceeding. Therefore, the expungement order was not void for Ein's failure
to give notice to Barry and Lewis. (246 Va. at 400, 436 S.E.2d at 612-13).

In Hunt v. Pennsylvania State Police of Commonwealth, 983 A.2d 627 (Pa. 2009), the court
held that the State Police had no standing to contest an expungement because the statute did not

require that they be given “notice” of the proceeding:
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With respect to the State Police’s standing, as the words employed in a statute are the
clearest indication of the legislature’s intention, we first direct our attention to the language
of the CHRIA, The statute itself confers ing on the district attorneys of the various

counties for purposes of expungement, but does not confer standing on the State Police:

The court shall give ten days prior notice to the district attorney of the county where
the original charge was filed of any applications for expungement under the
provisions of subsection (a)(2) [relating to a court order requiring expungement of
nonconviction data].

18 Pa. C. S. A. § 9122(f) (emphasis added).

Related thereto, the General Assembly requires notice to be provided to the State Police
only after an expungement has been granted. 18 Pa. C.8.A, § 9122(d) (“Notice of
expungement shall promptly be submitted to the central repository which shall notify all
ctiminal justice agencies which have received the criminal history record information to
be expunged.”). Consideting Section 9122, read as a whole, it is plain the General

intended th. district atto e coun e original charge was
filed has standing to challenge an application for expungement, Moreover, by providing
notice to State Police, as the central reposi only after unge rder is

granted, CHRIA does not contemplate State Police standing to challenge an expungement
application. The General Assembly certainly knows how to confer standing upon a party.

We conclude thal language of C itself compels a finding that the State Police
does not possess standing to challenge an expungement order.

Finally, in State v. Taylor, 146 So. 3d 862, 865 (La. App. 4 Cir. 2014), the court held that

DPS had no standing to contest an expungement because the statute did not require that they be
noticed:

Louisiana Revised Statute 44:9B(2) provides that the trial court “shall order all law
enforcement agencies to expunge the record” where the trial court finds the defendant is
entitled to relief “after a contradictory hearing with the district attorney and the arresting
law enforcement agency,” There is no mention in the [2014-0217 La, App. 4 Cir, 6] statute
that DPS must be noticed. Accordingly, we find that the legislature did not intend for DP'S
to be a necessary party to an expungement proceeding,

These cases are directly applicable. A person such as Seier, who is not named in the statute,
has no standing to attack an expungement after it is granted. The order granting Seier’s Petition is

void for lack of subject-matter jurisdiction,
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B. Bullock’s “Join[der] in” Seier’s “Petition” Did Not Save Seler’s Void Petition.

1. Bullock had no standing to file a “Motion to Use Contents of Expunged File” or “jain
in” Sejer’ ition. As proposed, the Expungement Act granted the victim an absolute right to
notice of an Expungement Petition:

Section 4 (b). A petitioner shall serve the prosecuting authority a copy of the petition and

the sworn affidavit. The prosecuting authority shall notify the victim of the petition and the
victim’s right to object (page 107 infra).

As enacted, the bill removed the victim’s absolute right to notice and substituted notice at

the district attorney’s discretion — and then only for certain felony expungements:

A petitioner shall serve the district attorney, the law enforcement agency, and clerk of court
of the jurisdiction for which the records are sought to be expunged, a copy of the petition,
and the sworn affidavit, The district attorney shall review the petition and may make
reasonable efforts to notify the victim if the petition b gd seeking an expungement

under circumstances enumerated in paragraph a. of subdivision (4) of Section 15-27-2

involving a victim that is not a governmental entity (Ala, Code § 15-27-3(c)).

Bullock received notice of the expungement and participated in the case, but he had no
statutory right to such notice. Section 15-27-2(a)(4) applies only to “felonfies]” where “the charge
was dismissed after successful completion of a drug court program, mental health court program,
diversion program, veteran's court, or any court-approved deferred prosecution program. . . .” This
section does not apply to Bullock; menacing is not a felony.

Consequently, the cases cited above, showing Seier’s lack of standing, apply to Bullock
tco. He had no standing to attack Newsome's expungement after it was granted. His in-court

joinder in Seier’s Petition did not save Seier’s void Petition.

2. A pleading filed by one without standing may not be “saved” by joining one with

standing. Nevertheless, gven if Bullock had standing, he could not “save” Seier’s Petition by

joining it. The Alabama Supreme Court decided this issue in Cadle Co, v. Shabani, 4 So. 3d 460,

462-63 (Ala. 2008);
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Perhaps the trial court and the parties assumed that the jurisdictional defect created by
Cadle’s lack of standing to commence this ejectment action was cured by the pleading
purporting to amend the complaint to add additional parties. If so, they were mistaken.
Standing is “““[t]he requisite personal interest that must exist at the commencement of the
litigation.”*” Pharmacia Corp. v. Suggs, 932 So, 2d 95, 98 (Ala, 2005) (quoting In re
Allison G., 276 Conn, 146, 156, 883 A.2d 1226, 1231 (2005), quoting in turn H. Monaghan,
Constitutional Adjudication; The Who and When, 82 Yale L.J. 1363, 1384 (1973)). “When
a party without standing purports to commence an action, the trial court acquires no
subject-matter jurisdiction.” State v. Property at 2018 Rainbow Drive, 740 So. 2d 1025,
1028 (Ala. 1999). The jurisdictional defect resulting from the plaintiff’s lack of standing
cannot be cured by amending the complaint to add a _party having standing. Id. (“[A]
pleading purporting to amend a complaint, which complaint was filed by a party without
standing, cannot relate back to the filing of the original complaint, because there is nothing
*back’ to which to relate.”), See also Grand Lodge of Fraternal Order of Police v. Vann,
344 So. 2d 1212, 1214 (1977) (*“We are unaware of any case where any court has reached
a substantive issue absent a named plaintiff who has standing at the time the action was
filed.”). Thus, when, on September 18, 2006, the trial court entered an order purporting to

“retain jurisdiction of t atter for thirty (30) days . . . in order to allow [Cadlel to amend
its complaint,” it had no jurisdiction to tetain,

The court reaffirmed this rule in Bernals, Inc. v. Kessler-Greystone, LLC, 70 So. 3d 3135,

319 (Ala, 2011):

The question of standing implicates the subject-matter jurisdiction of the court. Ex parte
Howell Eng’g & Surveying, Inc., 981 So, 2d 413, 419 (Ala. 2006). “When a party without

standing purports to commence an action, the trial court acquires no subject-matter
jurisdiction.” State v. Property at 2018 Rainbow Drive, 740 So, 2d 10235, 1028 (Ala.1999).
Moreover, “[tlhe jurisdictional defec i om the plaintiff’s lack of standing cannot

ed by amendi laint to add a ving standing.” Cadle Co. v. Shabani,

4 So. 3d 460, 463 (Ala. 2008).” When the absence of subject-matter jurisdiction is noticed
by, or pointed out to, the trial court, that court has no jurisdiction to entertain further
motions or pleadings in the case. It can do nothing but dismiss the action forthwith.” Id.
When a circuit court lacks subject-matter jurisdiction, all orders and judgments entered in
the case, except an order of dismissal, are void ab initio. Redtop Market, Inc. v. State, 66

S0. 3d 204 (Ala. 2010). Thus, if Brentwood lacked standing to commence this action, then

the absence of subject-matter jurisdiction was not cured by the substitution of Kessler, and
every order and judgment entered by the trial court is void.

Even if Bullock had standing to file a Petition to Vacate Newsome’s expungement, he did not file

such a petition. His attempt to “join in” Seier’s void Petition did not confer jurisdiction on the

court,
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C. The Court Lacked Subject Matter Jurisdiction to Vacate the Expungement Sua Sponte.

In addition to invoking Seier’s Petition and Bullock’s joinder, the court invoked its own
“obligat[ion]” as a basis for vacating Newsome’s expungement. This court had no jurisdiction to
modify the expungement after Tuesday, October 13, 2015 — which was the thirtieth day, as
extended by rule 6(a).” The court’s order was not signed until June 8, 2016 — almost nine months
after the expungement.

The court summarized the Alabama cases in George v. Sims, 888 So. 2d 1224, 1227 (Ala.
2004):

“A final judgment is an order ‘that conclusively determines the issues before the court and
ascertains and declares the rights of the parties involved.”” Lunceford v. Monumental Life
Ins. Co., 641 S0. 2d 244, 246 (Ala. 1994) (quoting Bean v. Craig, 557 So. 2d 1249, 1253
(Ala. 1990)). Generally, a trial court has no jurisdiction to modify or amend a final order
more than 30 days after the judgment has been entered, except to correct clerical errors.
See Rule 59(e) and Rule 60, Ala. R. Civ, P.; Cornelius v. Green, 477 So. 2d 1363, 1365
(Ala, 1985) (holding that the trial court had no jurisdiction to modify its final order more
than 30 days after its final judgment); Dickerson v. Dickerson, 885 So. 2d 160, 166 (Ala.
Civ. App. 2003) (holding that, absent a ti ostjud otion, the trial court has

jurisdiction to alter, amend, or vacate a final judgment); and Superior Sec. Serv., Inc. v.
Azalea City Fed. Credit Union, 651 So. 2d 28, 29 (Ala. Civ. App. 1994) (“Itis well settled

that after 30 days elapse following the entry of a judgment, the trial court no longer has
authority to correct or amend its judgment, gxcept for clerical errors.”).

Similarly, in Ex parte DiGeronimo, No. 2140611 (Ala. Civ. App. Oct. 9, 20135), the court held,

At the time the trial court entered its April 2015 order determining that the October 2013
divorce judgment was void, no pending motion had invoked its jurisdiction, Thus, the trial
court’s determination was made sua sponte at a point when it had no jurisdiction to act.
We conclude, therefore, that the trial court could not declare the October 2013 judgment
void or otherwise set aside that judgtnent in its April 2015 order.

See also Ex parte State Dept. of Human Resources, 47 So. 3d 823 (Ala. Civ. App. 2010).

7 The thirtieth day feli on Saturday October 10, 2015, and Monday October 12, 2015, was a legal
holiday (Columbus Day). By application of rule 6(a), the last day on which the court could have
acted sua sponte was Tuesday, October 13, 2015.
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As of June 8, 2016, when the court set aside Newsome’s expungement, “no pending motion

had invoked its jurisdiction.” Consequently, the court had no jurisdiction to set aside the

expungement on its own motion.
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V. THE COURT ERRED IN HOLDING THAT NEWSOME FALSELY SWORE THAT
HE HAD “FULFILLED ALL TERMS AND CONDITIONS OF THE UNDERLYING
DEFERRED PROSECUTION AGREEMENT.”

This court found that Newsome represented “that he had fulfilled all terms and conditions
of the underlying deferred prosecution agreement” and “said representations were necessarily
false™:

22. On the facts before the Court, it is clear that Defendant Newsome did not satisfy Section

15-27-12 (Prerequisites to expungement) as to all terms and conditions of the underlying

deferred prosecution agreement were not satisfied in full at the time that the Petition for

Expungement was filed. To the extent that the Defendant represented otherwise to this

Court, said representations were necessarily false by virtue of his pending civil action
against, among other persons, the Victim of the underlying offense.

23. The Court hereby determines that the Defendant’s false representation that he had
fulfilled all terms and conditions of the underlying deferred prosecution agreement when

he was concurrently prosecuting a civil action against the victim in violation of the Release

and Dismissal Order of the District Court of Shelby County constitutes *“false pretenses”

within the meaning of Ala. Code 1975 § 15-27-17. (Order, {{ 22-23).

The coutrt is incorrect on both the law and the facts. As to the law, the law does not require
a misdemeanor defendant to “satisfy . . .terms and conditions of [a] ... deferred-prosecution
agreement,” and it does not require a misdemeanor defendant to swear that he has “satisfied” the
“terms and conditions” of any such agreement. As to the facts, no “deferred prosecution
agreement” exists, and ¢ did not swear that he had “fulfilled all t
such an agreement. The Official Expungement Form contains a blank for a petitioner to certify
that he has completed a “deferred prosecution program,” but Newsome did not check that blank

(page 62 infra). It only applies to felony expungements.
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A. The “Terms and Conditions” in Section 15-27-12 Are the “Terms and Conditions” of the
Programs Listed in Section 15-27-2(a)4).
Section 15-27-12 provides that an order of expungement shall not be granted unless the
“all terms and conditions” have been satisfied, but it does not identify what those “terms and
conditions™ are part of:
No order of expungement shall be granted unless all terms and conditions, including court
ordered restitution, are satisfied and paid in full, including interest, to any victim, or the
Alabama Crime Victim's Compensation Commission, as well as court cost, fines, or

statutory fees ordered by the sentencing court to have been paid, absent a finding of
indigency by the court.

Neither the words “deferred prosecution” nor the word “agreement” appears in section 15-
27-12. The *“terms and conditions” are those of “the sentencing court,” but convicted offenders
aren’t eligible for expungement, and defendants aren’t normally sentenced until they are convicted.
What terms and conditions must a petitioner satisfy?

The “terms and conditions” are the “terms and conditions” of the ptograms listed in section
15-27-2(a)(4). That section authorizes a court to expunge the records of “felony” defendants in the
following circumstances:

(4)a. The charge was dismissed after successful completion of {1] a drug court program,
[2] mental health court program, [3] diversion program, [4] veterans court, [5] or any court-
approved deferred prosecution program. . . .

Section 12-17-226, et. seq., establishes a “pretrial diversion program,” and section 12-17-

226.6(a)(7) requires an applicant to submit “a_written guilty plea” as a condition of entering the
program, “Upon approval of the agreement and acceptance of the guilty plea, . . . [ilmposition of
punishment or sentence by the court shall be deferred until the offender has successfully completed

the program...” Ala. Code § 12-17-226.6(d). This is the “deferred-prosecution program”

mentioned in section 15-27-2(a)(4), but Newsome did not patticipate in it. He signed no guilty
plea (page 61, 72 infra).
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Section 12-17-226.10(b) lists twenty-seven “terms and conditions” that an applicant must
satisfy, and it lists by name each program in section 15-27-2(a)(4) except the deferred-prosecution

program itself. An applicant may be required to,

(17) Agree to the terms and conditions of [3] the pretrial diversion program established by
the district attorney. . . .

(21) Participate in and complete a certified [1] drug court program, approved by the
Administrative Office of Courts. . ..

(23) Complete a certified [2] mental health evaluation and treatment program.

(24) Abide by all conditions imposed for treatment by [4] the United States Department
of Veterans Affairs and provide certified proof of completion to the district attorney.

In City of Pike Road v. City of Montgomery and Dow Corning Alabama, Inc., No. 1140487

(Ala. Dec. 11, 2015), the court discussed the scope of pari materia:

he principle of in pari materia does not require e statutes being analyzed share
identical subject matter, To the contrary, this Court has indicated that the subject matter of
the statutes being analyzed need be “related.” “similar,” or the “same general[ly].”
See James, 729 So. 2d at 267 (“In determining legislative intent, a court should examine
related statutes,”); Ex parte Johnson, 474 80, 2d 715, 717 (Ala. 1985) (“It is a fundamental
principle of statutory construction that statutes covering the same or similar subject matter
should be construed in pari materia.”); and Willis v. Kincaid, 983 S0.2d 1100, 1103 (Ala.
2007) (“‘[S]tatutes must be construed in pari materia in light of their application to the
same general subject matter.'” (quoting Opinion of the Justices No. 334, 599 So. 2d 1166,
1168 (Ala. 1992))). Pike Road has conceded that § 11-40-6 and § 11-40-10 have, at least,
the same general subject matter — municipalities; it is accordingly altogether proper to

construe the two statutes in pari materia (brackets in original).

Considering section 15-27-12 in pari materia with section 15-27-2(a)(4) and the pretrial
diversion statute, the “terms and conditions” a petitioner must “satisf{y]” become clear, They are

the “terms and conditions” of the programs listed in section 15-27-2(a)(4) - for felonigs.

The Pretrial Diversion Act confirms this. Section 12-17-226.10(a) explains the unusual

reference to the “sentencing court” in section 15-27-12 of the Expungement Act; a defendant may

be sentenced “prior to admission to the [diversion] program™:
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If, as part of the pretrial diversion program, the offender agrees to plead guilty to a
particular charge or charges and receives a specific sentence, an agreement concerning
when the plea of guilt will occur, to what charges to which the offender will plead guilty,
and any sentence to be imposed shall roved b submitted appropri

circuit or district court judge having jurisdiction over the offender within the judicial circuit

prior to admission of the offender in the pretrial diversion program.

The Pretrial Diversion Act is the only provision of Alabama law that allows a defendant to be

“sentenced” without first being “‘convicted.”

In summary, the “terms and conditions” that a Petitioner must satisfy under section 15-27-
12 are the “terms and conditions” of the rehabilitation program he entered pursuant to 15-27-
2(a)(4). This section doesn’t apply to Newsome; it applies only to felonies. No portion of the
Expungement Act requires a misdemeanor defendant to complete such a program or swear that he

has done so.

B. Newsome Did Not Agree to the “Terms and Conditions” of a “Deferred-Prosecution
Agreement” or Enter a “Deferred-Prosecution Program.”
Section 12-17-226.6 describes the procedure when a defendant enters a deferred-

prosecution program:

(d) Upon approval of the agreement and acceptance of the guilty plea, the ¢ourt shall
expressly place the case or cases on an administrative docket until such time that the

court is notified that the offender has fulfilled the terms of the pretrial diversion
agreement . . . Imposition of punishment or sentence by the court shall be deferred until

the offender has successfully completed the program or is terminated from the
programu. . . .

(f) Upon successful completion of the program by the offender, the district attorney shall
notify the court in writing of that fact, together with a request that the court enter an order
of dismissal of the case pursuant to the agreement or any other disposition that was agreed
upon by the district attorney and the offender and approved by the coutrt.

The Form used in Newsome’s criminal case contains a paragraph to be checked when the

defendant signs a deferred-prosecution agreement, but it was not checked:
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IN THE DISTRICT COURT OF SHELBY COUNTY, ALABAMA DISMISSAY & RELEASE ORDER

STATE OF ALABAMA V. &w)fom Wh gﬁlegl!(’w{ﬂmgﬁmm nf Xil3- M}‘f

Cowmt by th ¢ AGREEMENT of thp parties, Tho Detimdant is " prosat, I _FT
WmWme&m mby;knowhgbrem yeihutarily watved the right ko the sams. Aﬁwdmmsidmtlmmmd
mmtmmdammhm&m&ﬂwmmmﬁmﬂymwwhwommn,mm
DECREED.
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,J J M ‘*l. AR AR LY s a0 c\r..m.. *5' e {1 "\’(5 .

() Ths er Is plcmi an the Administrative Dauket until them to be Dismissed
wath wchee, provided that

() DEFENDA%?MMPEARW COURT ON THE ABOVE DATE.

Section 12-17-226.6(d) requires the applicant for a deferred-prosecution program to sign a
“guilty plea.” Newsome did not sign a guilty plea. (page 61, 72 infra). Section 12-17-226.6(d)
requires “the court . . . [to] place the [deferred] case ... on an administrative docket until the
offender has fulfilled the . . . agreement.” Newsome’s case was not placed “on an administrative

docket”; it was continued. The “dismissal & release order” contained a paragraph that would have

“placed [the case] on the Administrative Docket until ,” but this paragraph was not checked
(page 65 infra).

Finally, deferred-prosecution agreements are not public records; they may not be disclosed

“unless a court of competent jurisdiction determines that there is a compelling public interest in

disclosing the recotds.” (Ala. Code § 12-17-226.6(g) (1975). The “dismissal & release order™ was
not a deferred-prosecution agreement; it was filed electronically, where it was visible for all the
world to see,

In summary, there is no deferred-prosecution agreement, and Newsome did not enter a

deferred-prosecution program (page 61 infra). His case was simply continued until April 1, 2014,
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C, Newsome’s Did Not Swear that He Had “Satisfied” the “Terms and Condition” of Any
“Agreement” or “Program,”
The charge against Newsome was menacing, and menacing is a misdemeanot. Ala. Code
§ 13A-6-23. As a result, Newsome's Petition for Expungement was filed under section 15-27-1:
(a) A person who has been charged with a misdemeanor criminal offense, a violation, a
traffic violation, or a municipal ordinance may file a petition in the criminal division of the

circuit court in the county in which the charges were filed, to expunge the records relating
to the charge in an e following circumstances:

(1) When the charge is dismissed with prejudice,

When the charge was a misdemeanor, and “the charge [was] dismissed with prejudice,”

then the former defendant may petition for expungement There are no other requirements. The
requirement that a petitioner “satisfy” the “terms and conditions” of a “deferred-prosecution
program” applies only to felony defendants. Ala. Code §15-27-2 (a)(4).

Newsome’s Petition for Expungement was filed on a form prepared by the Uniform
Judicial System (Form CR-65 7/2014). Newsome checked blanks certifying that he had been
charged with a misdemeanor and that the charge had been dismissed with prejudice. No one has
alleged that these statements were “false.”

The Form also contained a blank for a Petitioner to swear that he had completed a “court-

approved deferred prosecution program.” Newsome did not check this blank:
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1, the above-named Defendant/Petitioner, was charged with the akove-named Offense whidWECElu
a misdemennor eriminal offenss, ED&FILED

D a yielation, FEB 15 205

[] e il viotaton, g JARY Hoetangy,

D & municipal ordinance violatign, ""’mﬂumw CLERK
# gon-violent felony,

I hereby file this petition with the cireuit court in order to have the records relating to the above charge expunged for one of the
following circumstances:

The charge was dismissed with prejudice,
I:I The cherge wes no hilled by a grand jury.
I:l 1 was found nat guilty of the charge,

D (Nonwfelony only) The charge was dismissed without prejudice more than two years ago and was not refiled, and § have not baen
canviated of any other felony or misdemeanor crime, any violation, or any traffic violation, exshuding minor traffic violations,
during the pravious two years,

|:| {Nan-violent Felony only) The charge wos dismissed after suceessful completion of a drug court program, mentid health court
program, diversion program, veteran's court, or any oourt~approved doferred prosecution program after one year from
suceessfil complation of the program.

(page 62 infra). This Form is impossible to misunderstand. Newsome DID NOT swear that he had
“complet[ed]” a “‘deferred prosecution program” — or that he had “satisfied” the “terms and

conditions” of a deferred-prosecution agreement.

D. Newsome’s Qath that He “Ha[d] Satisfied the Requirements Set Out in Act # 2014-292”
Was Truthful.

Newsome signed the Official Form below the following certification: “I swear or affirm,
under penalty of perjury, that I have satisfied the requirements set out in Act # 2014 (codified at
Ala. Code 1975, § 15-27-1 et seq.) [and] I ¥ have not __ have previously applied for an
expungement in any other jurisdiction.” As a matter of law, this oath was truthful. The only
“requirements” applicable to Newsome were that he had been charged with a misdemeanor and

that “the charge [had been] dismissed with prejudice.”
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V1. THE COURT ERRED IN HOLDING THAT NEWSOME’S PETITION WAS FILED
AND GRANTED UNDER FALSE PRETENSES.

Even if Newsome’s Petition is read as certifying that “he had fulfilled all terms and
conditions of [a] deferred prosecution agreement” (Order, { 23), and even if Newsome was

violating a “term and condition” of that agreement by suing Bullock, Newsome's Petition was not

“pranted” based on false pretenses. Judpe Reeves knew these facts when he granted the
expungement.

First, Judge Reeves knew that Newso signed a “dismissal & release order.”
Newsome attached it to his Petition for Expungement (page 65 infra). Second, Judge Reeves knew
that Newsome was suing Bullock. Bullock filed an objection to Newsome’s petition, asserting,

Mr. Bullock strongly objects to the expungement of Burt Newsome’s criminal record.
Since the dismissal of the case against Newsome, Newsome has instituted unsuccesstul

legal action against Mr. Bullock in ¢lear contravention of his agreement (page 69 infra).

As a matter of law, “false pretenses” cannot be based on facts Yudge Reeves knew when he

granted the expungement. “False pretenses” is a type of fraud. “[Flalse pretense[s] . . . consist{s]
of (1) the pretense, (2) its falsity, (3) obtaining property by reason of the pretense, (4) knowledge
on the part of the accused of the falsity of the pretense, and (5) intent to defraud.” Lambert v. State,
55 Ala. App. 242, 314 So. 2d 318, 320 (Ala. Crim. App. 1975).

To be guilty of “false pretenses, the alleged victim must be deceived. If the alleged victim
knows the truth, then there are no false pretenses. In Beaty v. State, 48 Ala. App. 699, 267 So. 2d
490 (Ala. Crim. App. 1972), the court reversed a conviction because the alleged victim knew the
truth:

A conviction on this charge [false pretenses] cannot stand without showing that there was

a reliance on the false representation, and it in fact induced the injured party to part with

his goods. . . . Woodbury v. State, 69 Ala. 242; Primus v. State, 21 Ala. App. 630, [11 So,
194; Ex parte Thaggard, 276 Ala. 117,159 So. 2d 820,
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Commissioner Yates’ testimony clearly showed he did not believe or upon, the

misrepresentations, and that he knew of his own personal knowledge that the address given
by the appellant did not exist.

Mr. Yates was induced to part with the tag receipt by some reason, but that reason was not
e misrepresentations made e a t.

Yeager v. State, 500 So. 24 1260, 1267 (Ala. Crim. App. 1986), summarized this holding

as follows:

The trial judge did give defendant’s requested charge number 22, which stated that if
Ponder had prior knowledge of the falsity of the representations made by the defendant, if
any, they should find the defendant not guilty. See Beaty v. State, 48 Ala. App. 699, 703,
267 S0.2d 490 (1972), holding that the accused was not guilt se pretenses where t
victim knew the representation to _be false and did not believe or rely upon the false
representation in issuing a tag receipt.

There were no “false pretenses.” This court vacated Newsome's expungement based on facts that

Judge Reeves knew. This was error.
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VIL. THE COURT ERRED IN SETTING ASIDE JUDGE REVEES’ ORDER WITHOUT
A TRANSCRIPT OF THE PROCEEDINGS BEFORE JUDGE REEVES.

Judge Reeves granted Newsome’s Petition for an Expungement on September 10, 2015.
This court vacated Judge Reeves’ judgment on June 8, 2015, without reviewing a transcript of the
proceedings before Judge Reeves. As a matter of law, this was error.

Under rule 63,% a successor judge may not vacate or modify his predecessor’s orders
without reviewing a transcript of the earlier proceedings:

We must reverse Judge Johnstone's order setting aside the directed verdict. To permit a
successor judge to render a decision without even considering the record or the script
upon_which the ier decision was made, renders the duct of the first judpe
meaningless. We remand this case to Judge Johnstone with instructions to consider the
record or transcript of the first trial before making a substantive decision whether to set
aside the directed verdict. Furthermore, because it was the plaintiff’s motion to set aside
the directed verdict, the plaintiff is responsible for supplying the record and transcript to
Judge Johnstone.

Trail Pontiac-GMC Truck, Inc. v. Evans, 540 So. 2d 645, 645-46 (Ala. 1988).

In Baldwin v. Baldwin, 160 So. 3d 34, 39-40 (Ala. Civ. App. 2014), the court again reversed

a trial court for setting aside a judgment without reviewing a transcript:

Rule 63 requires that a successor judge who is hearing a postjudgment motion review that

part of the record pertaining to the issues raised in the postjudgment motion. . .. Judge
Morgan informed the parties that, before ruling on the wife’s postjudgment motion, he had

reviewed the clerk’s record, which, we note, included the exhibits admitted at trial, but that
he had not reviewed a transcript of the trial containing the testimony of the witnesses. Given
the nature of the issues raised in the wife’s postjudgment motion, Judge Morgan, without
the benefit of reviewing the trial tr ipt, could riot have been sufficiently apprised of the
facts and circumstances so that he could have judiciously decided the merits of the
postjudgment motion.

Because e Morgan committed reversible error in granting the wife’s postjudgment
motion without considering all the relevant evidence in_the record, we reverse that order

8 “If a trial or hearing has been commenced and the judge is unable to proceed, any other judge
may proceed with it upon certifying familiarity with the record and determining that the
proceedings in the case may be completed without prejudice to the parties.” Ala. R, Civ. P. 63.
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and remand the cause for Judge Morgan to reconsider the motion after he has reviewed 2
transcript of the trial proceedings.

This court vacated Judge Reeves’ Order of Expungement without a transcript of the hearing
— and in the face of Newsome’s contention that the issues raised by Bullock and Seier bad been
litigated in the expungement:

Defendant Newsome alleges that his Petition for Expungement was not filed under false

pretenses because the existence of a pending civil action was raised by the victim in the
prior proceedings. The yndersigned was not present for any of the prior proceedings in this

matter and has not been provided with the transcript of those proceedings to study (Order,
27,

As the movants, Bullock and Seier were “responsible for supplying the record and

transeript” of the prior proceedings. Trail Pontiac-GMC Truck, Inc. v. Evans, 540 So. 2d 645, 645-
46 (Ala. 1988). They failed to do so. As a matter of law, the court erred in vacating Judge Reeves’

order without reviewing a transcript of the proceedings before Judge Reeves.
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VIIL SECTION 15-27-7 DOES NOT GRANT A CIRCUIT COURT AUTHORITY TO
“VACATE” OR “SET ASIDE” AN EARLIER ORDER OF EXPUNGEMENT.

Section 15-27-5(d) states, “Upon determination by the court that a petition for
expungement was filed under false pretenses and was granted, the order of expungement shall be
reversed, . . .” In every instance when “shall be reversed” or “shall not be reversed” appears in the

Alabama Code concerning a court, “reversed” refers to action taken by a higher court to correct a

lower court or agency.

Ala. Code § 6-6-755 (1975) (“If the circuit court shall enter a judgment refusing to validate
and confirm the issuance of the obligations and on appeal such judgment shall be reversed
by the Supreme Court . . .")

Ala. Code § 11-51-93 (1975) (“[A] determination by the taxing jurisdiction that reasonable
cause does not exist shall be reversed only if that determination was made arbitrarily and
capriciously”)

Ala. Code § 11-70A-9 (1975) (“A municipality or interested party may, within 42 days
following the effective date of the judgment appeal the judgment of the Circuit Court to

the Court of Civil Appeals. ... The order shall not be reversed on the basis of merely
technical noncompliance with this section”).

Ala. Code § 11-81-224 (1975) (“[T]f the circuit court shall render a judgment refusing to
validate and confirm the issuance of the obligations and on appeal such judgment shall be
reversed by the Supreme Court. . . .”")

Ala, Code § 12-16-173 (1975) (*No criminal case taken by appeal to the Court of Criminal
Appeals shall be reversed because of any defect in the administration of the oath to any
grand or petit jury, unless . . . some objection was taken in the court below. .. .”

Ala. Code 25-5-81(e) (“In reviewing pure findings of fact, the finding of the circuit court
shall not be reversed if that finding is supported by substantial evidence™).

Ala, Code § 37-14-14 (“on_appeal such judgment shall be reversed by the supreme
court . . .”)

Ala. Code § 37-14-38(4) (“on_appeal such judgment shall be reversed by the Supreme
Court , ..")

“Reversed” is never used to describe a circuit court’s action in changing its own judgment.
Section 15-27-5(d) of the Expungement Act follows this pattern. It states, “The ruling of

the court [on the Petition for Expungement| shall be subject to certiorari review and shall not be
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reversed absent a showing of an abuse of discretion.” The verb “reversed” refers fo action taken
by a “review[ing]” court — not by the circuit court itself,

Presumptively, the phrase “shall be reversed” in section 15-27-17 has the same meaning.
“Like terms in related statutes are presumed to have the same meaning, unless a different intent is
manifest.” Siegelman v. Alabama Ass’ n of School Boards, 819 So.2d 568, 581 (Ala. 2001);
Gordon v. Brunson, 287 Ala. 535, 253 So. 2d 183 (1971) (The word ‘receipts’ as used in these
statutes should carry the same meaning as the same word has been given in the statute dealing with
commissions to which executors and administrators are entitled”); Winn-Dixie Montgomery, Inc.
v. Midfield Park, Inc., 290 Ala. 1, 272 So. 2d 575 (Ala. 1973) (“We think that, in using the same
words in Section 755, the same meaning is intended”).

Notably, neither Seier’s Petition nor the court’s order uses the term “reversed” except when
quoting section 15-27-17. Seiet’s filing is styled, “Petition to Set Aside Expungement.” The court

did not “reverse[]” the expungement; instead, “the Court . . . setf] aside the expungement. . . .”
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IX. BULLOCK’S MOTION AND SEIER’S PETITION WERE FILED AFTER THE
FOUR-MONTH DEADLINE IN RULE 60(B) FOR SETTING ASIDE A JUDGMENT
BASED ON FRAUD OR MISREPRESENTATION; CONSEQUENTLY, THE COURT
LACKED JURISDICTION OF THE MOTION AND PETITION.

This court vacated Newsome’s expungement based on its finding that Newsome made
“false representation[s]” in his Petition for Expungement (Order, { 22-23). If Alabatma law allows
a Circuit Court to vacate an expungement on this ground, then any motion or petition for such
relief must be filed within four months of the judgment. Neither Bullock’s Motion nor Seier’s
Petition was filed within four months of the expungement. Consequently, this court erred in

vacating Newsome’s expungement on these grounds.

A. The Only Two Devices for Setting Aside a Judgment More Than Thirty Days after Entry
Are a Motion under Rule 60(b) and an Independent Action.

Procedurally, there are only two devices for obtaining relief from a judgment more than
thirty days after the judgment: a motion under rule 60(b) and an independent action. Rule 60(b)(6)

states, “Any relief from the judgment shall be made [1] by motion as prescribed in these rules or

[2] by an independent action.” The Committee Comments explain, “Rule 60(b) . . . substitutes for
the present separate remedies two simple procedures for delayed attack upon a judgment, [1] a

motion and [2] an independent procgeding.”
T.B. v. T.A.P., 979 So. 2d 80, 91 (Ala. Civ. App. 2007), confirms the plain language of

rule 60(b):

The only mechanism recognized by Alabama law whereby a litipant may collaterally attack
a civil judgment by filing a motion in the same civil action is that set forth in Rule 60(b),
Ala, R. Civ, P,, which permits the filing of motions for relief from a judgment. Rule 60(b)

explicitly provides that various common-law writs permitting reexamination of a civil
"judgment “are abolished” and that “the procedure for obtaining any relief from a judgrment
shall be [1] by motion as prescribed in these rules or {2] by an independent action.”
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See Ex parte Caremark RX, Inc., 956 8o. 2d 1117, 1124 (Ala. 2006) (“The only mechanism

available to Lauriello to revive or reopen the claims , . . is the mechanism provided in Rule 60(b)”).

B. Neither Bullock nor Seier Filed an Independent Action to Set Aside the Judgment.

“An independent action” is commenced when the litigant pays a filing fee and obtains a
new case number. Moore v. Moore, 849 So. 2d 969 (Ala. Civ. App. 2002). Neither Bullock nor
Seier paid a filing fee or received a new case number (R. 3-4). Consequently, neither Bullock nor

Seier filed an independent action.

C. Section 15-27-17 Is Subject to the Time Limits of Rule 60(b).
Section 15-27-17 provides, “Upon determination by the court that a petition for
expungement was filed under false pretenses and was granted, the order of expungement shall be

reversed. . . .” The court found that this section is not subject to any time limit (Order, ] 26).

Even_if section 15-27-17 creates a substaative remedy, rule 60(b) necessarily prescribes

the time limit for exercising the remedy. “Rule 60(b)” is “[t]he only mechanism. .. [to]
collaterally attack a civil judgment.” T.8. v. T.A.P., 979 So. 2d 80, 91 (Ala. Civ. App. 2007).

Substantive law and procedural law must be construed together. Section 13-27-5(c) states,
“The ruling of the court shall be subject to certiorari review and shall not be reversed absent a
showing of an abuse of discretion.” This section is parallel to section 15-27-17, and it contains no
time limit either. Dosgs a litigant have an unlimited time to file a petition for certiorari?

The Court of Criminal Appeals has answered this question, “The writ shall comply in form
and timing with Rule 21(a), Ala. R. App. P.” Bell v, State, CR-15-0618, slip. op. at 5 (Ala. Crim,
App. April 29, 2016). Similarly, in this case, any “motion” or “petition” filed under section 15-27-

17 “shall comply in form and timing with Rule [60{b)].”
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D. A Motion to Set Aside a Judgment Based on “Fraud” or “Misrepresentation” Must Be
Filed within Four Months of the Judgment.

If Alabama law permits an expungement to be vacated by a trial court for “false
representation[s]” (Order, § 23), then Rule 60(b)(3) is the procedural mechanism that applies. It
anthorizes relief from a judgment based on “fraud . . . [or] misrepresentation.” “False pretenses”
requires proof of an “intent to defraud”; it is a type of fraud. Lambert v. State, 55 Ala. App. 242,
314 So. 2d 318, 320 (Ala. Crim. App. 1975). A motion for such relief under rule 60(b)(3) must,

however, be filed “not more than four months after the judgment.” Ala. R. Civ. P. 60(b)(6).

E. Neither Bullock’s Motion nor Seier’s Petition Was Filed within Four Months of the
Expungement.

Bullock’s Motion is stamped “filed” on January 19, 2016; Seier’s Petition is stamped
“filed” on May 19, 2016. Neither was “filed” within four months of September 10, 2013, when the
expungement was granted. As matter of law, both were filed too late,

In Hall v. Hall, 587 S0, 2d 1198, 1199 (Ala. 1991), Robert and Jessie Hall sought to set
aside a default judgment more than four months after it was entered on the ground that “Willie
Jane [Hall] had fraudulently represented to the court that she was L.C.’s widow. . ..” Robert and
Jessie argued that Willie Jane's perjury was “fraud upon the court” and not subject to the four-
month limitation of rule 60(b)(3).

The trial court rejected this argument, and the Alabama Supreme Court affirmed. Perjury
is not “fraud upon the court,”

“Fraud on the court” has been defined as “fraud perpetrated by officers of the court so that

the judicial machinery cannot perform in the usual manner its impartial task of adjudging

cases that are presented for adjudication.” 7 J. Moore, Moore's Federal Practice § 60.33

(2nd ed. 1990). Such fraud must be “extrinsic,” that is, perpetrated to obtain the judgment,

rather than “intrinsic.” Brown v, Kingsberry Mortgage Co., 349 So. 2d 564 (Ala. 1977). In

discussing “fraud on the court,” the Eleventh Circuit Court of Appeals stated:
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“Perjury is an_intrinsic fraud which will not support relief from judgment through an
independent action. See United States v. Throckmorton, 8 Otto 61, 98 U.S, 61, 25 L. Ed.
93 (1878); see also Great Coastal Express [v. International Brotherhood of Teamsters,
Chauffeurs, Warehousemen & Helpers of Americal, 675 F.2d [1349] at 1358 (4th Cir.
1982); Wood v. McEwen, 644 F.2d 797 (9th Cir.1981). Under the Throckmorton doctrine,
for fraud to lay a foundation for an independent action, it must be such that it was not in
issue in the former action nor could it have been put in issue by the reasonable diligence of
the opposing party. See Toledo Scale Co. v. Computing Scale Co., 261 U.8. 399, 425, 43

8. Ct. 458, 465, 67 L. Ed. 719 (1923), Perjury by a party does not meet this standard
because sing party is not prevented from fully presenting his case and raising the

issue of perjury in the original action (brackets in original).
In McGhee v. Bevill, 111 8o. 3d 132 (Ala. Civ, App. 2012), an ex-wife filed an independent

action to set aside her divorce on the ground that her former husband - who was an attorney — had
misrepresented his ownership of certain real estate. The trial court found that the attorney had

“fraudulently misrepresented and fraudulently concealed his ownership” in a certain parcel of land

(111 So. 3d at 134).
The Court of Civil Appeals reversed, holding that the husband’s alleged perjury was
subject to the four-month limitation of rule 60(b)(3):

In Ex parte Third Generation, Inc., 820 So. 2d 89, 90 (Ala. 2001), the Alabama Supreme
Court observed that “perjury is not a frand on the Court, . . . but intrinsic fraud, which is a
Rule 60(b)(3) [, Ala. R. Civ, P.,] ground.” A Rule 60(b)(3) motion must be filed within

four months of the entry of the judgment being assailed. Id. The former wife cannot rely
on any longer limitations pericd applicable to independent actions based on fraud upon the
court. Because the former wife’s Rule 60(b)(3) motion was not filed within four months of
the entry of the parties’ divorce judgment, we conclude that the motion was not timely filed
(111 So. 3d at 137) (brackets in original).

Finally, the plaintiff in Greathouse v. Alfa Financial Corp., 732 So. 2d 1013 (Ala, Civ.

App. 1999), sought to set aside a default judgment on the ground that Alfa that had“falsely”
certified — and sworn — that it had complied with the Mini Code. The court held that Alfa’s
allegedly false affidavit of compliance was not “fraud upon the court.”

[TIhe falsity of Alfa’s statements conceming its compliance with the Mini-Code could
have been exposed in its collection action against Greathouse. However, like the
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defendants in Hall,”™! Greathouse allowed a default judgment to be taken against him rather
than defending the action on the merits. Section 5-19-11¢a), Ala. Code 1975, formerly

prowded for abgsgment of a collectlon gg:g,on if 8 v1glgglon 01’ the Mml-ggde cxlggg:g_ thus,

its collection action, or at the least could have been put in issue by reasonable diligence on
the part of Greathouse. Hall, 587 S0.2d at 1200. We are aware of no reason, and Greathouse
offers none, why Alfa’s representation may be classified among the “more egregious forms
of subversion of the legal process” that cannot reasonably be expected “to be exposed by
the normal adversary process.” 587 S0.2d at 1201, For these reasons, we cannot conclude
Greathouse's action is cognizable as an i ndent equitable action to ide

judgment under Rule 60(b) for fraud upon the court (732 So. 2d at 1016-17).

Greathouse is directly applicable to this case. Just as in Greathouse, Newsome was
required to provide a statutory “affidavit” of compliance. Just as in Greathouse, the statute
prohibited relief if the affidavit was false. Finally, just as in Greathouse, the truthfulness of the
affidavit was directly at issue in the original action. Finally, just as in Greathouse, the movants

first challenged the affidavit more than four months after the judgment. This was too late.

F. The Court Erred in Finding that Newsome Waived the Timeliness of Bullock’s Motion
and Seier’s Petition.

The court found, “Newsome also alleges the various motions filed in this case are
untimely. . . . [D]ue to the lack of any supporting legal authority, the Court finds that any such
timeliness or waiver argument has been waived” (Order, § 26). Newsome cited cases in his
Response to Bullock’s Motion to Use Contents and attached copies of the cases to his brief. He
also filed a “Motion to Expunge,” where he asked the Court to strike both Bullock’s Motion and
Seier’s Petition as untimely. There is no rule requiring a litigant to cite “supporting legal authority”

to the trial court; that requirement appears in rule 28 of the Rules of Appellate Procedure.

® 587 S0. 2d 1198 (Ala. 1991).
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In any event, jurisdictional issues cannot be waived. In Noll v. Noll, 47 So. 3d 275, 279
(Ala. Civ. App. 2010), the court held,

A trial court lacks jurisdiction to consider an untimely Rule 60(b) motion. See Harris v.
Cook, 944 So. 2d 977, 981 (Ala. Civ. App. 2006) (holding that the trial court lacked
jurisdiction to entertain a Rule 60(b)(2) motion that had been brought 15 months after the
entry of the judgment); see also Schneider Nat'l Carriers, Inc. v. Tinney, 776 So. 2d 753,
756 (Ala. 2000) (holding that the trial court was jurisdictionally barred from granting an
untimely Rule 60(b) motion), and McDonald v. Cannon, 594 So. 2d 128, 129 (Ala. Civ,
App. 1991) (holding that the trial court lacked jurisdiction over a Rule 60(b)(1) motion that
had been filed more than four months after the entry of the judgment). Accordingly, the
trial ¢ acked jurisdiction to t the father's March 10, 200 le 60(b) motion and
to set_aside its May 14, 2007, judgment. A judgment entered wi jurisdiction is void.
Riley v. Pate, 3 So. 3d 835, 838 (Ala. 2008). Therefore, the trial court’s July 10, 2008,
order putporting to set aside its May 14, 2007, judgment is void.

Accord, McGee v. Bevill, 111 So. 3d 132, 138 (Ala. Civ, App. 2012).

The court in Noll reversed the trial court for this jurisdictional defect on its own motion,
“Neither party has raised the issue of this court's jurisdiction over this appeal. However, because
jurisdictional matters are of such magnitude, this court is permitted to notice a lack of jurisdiction
ex mero motu.” (47 So. 3d at 279). Newsome has not waived the failure of Bullock and Seier to
file their Motions and Petitions within four months of the expungement; such a defect may not be

waived.
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X. THE “DISMISSAL & RELEASE ORDER” IS NOT ENFORCEABLE AND MAY NOT
SERVE AS THE BASIS FOR THE COURT’S FINDING THAT NEWSOME FALSELY
CERTIFIED THAT HE HAD “SATISFIED” THE REQUIREMENTS OF THE

EXPUNGMENT ACT.

A. Bullock and Seier Have Not Carried their Burden of Proving that the “Dismissal & Release
Order” Satisfies the Rumery Requirements.

Before Town of Newton v. Rumery, 480 U.S, 386 (1987), dismissal-release agreements had
been declared void as against public policy by the First Circuit,'’ the Seventh Circuit,!! the Ninth
Circuit,'? and the D.C. Circuit.!? The Second Circuit had declared them “inhetently suspect.”!*

Part of the rationale for these decisions was that the agreements are unethical.'’ “The

prosecutor in a criminal case shall . . . refrain from prosecuting a charge that the prosecutor knows

10 Rumery v. Town of Newton, 778 F.2d 66, 71 (1st Cir.1985) (“a covenant not to sue public
officials for alleged violations of constitutional rights, negotiated in exchange for a decision not to
prosecute the claimant on criminal charges, is void as against public policy™).

Y Boyd v. Adams, 513 F.2d 83, 88 (7th Cir. 1975) (“we think that the release is void as against
public policy.”).

12 MacDonald v. Musick, 425 B.2d 373, 375 (9" Cir. 1970). (“What he [the prosecutot] cannot do
is condition a voluntary dismissal of a charge upon a stipulation by the defendant that is designed
to forestall the latter’s civil case.”).

13 Haynesworth v, Miller, 820 F.2d 1245, 1255 (D.C. 1987) (“dismissal of criminal charges cannot
constitutionally be predicated upon the putative defendant’s willingness to release civil claims
against public servants”); Dixon v. District of Columbia, 394 F.2d 966 (D.C. Cir. 1968) (“Courts
may not become the ‘enforcers’ of these odious agreements.”),

14 Sexton v. Ryan, 804 F.2d 26, 27 (2nd Cir, 1986) (“A process wheteby an arrestee gives a release
to law enforcement authorities of his constitutional claims against them in exchange for their
dropping criminal charges against himn is inherently suspect.”).

13 See generally Erin P. Bartholomy, An Ethical Analysis of the Release-Dismissal Agreement, 7
NoOTRE DAME J.L. ETHICS & PuB. POL’Y 331 (1993).
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is not supported by probable cause.” ALA. R. PROF, CONDUCT 3.8(1). In such a case, he or she may
not ethically extract a release as the cost of a dismissal.'®
Yet, the threat of continued criminal prosecution is the consideration for the defendant’s

release of his right to redress, This too is problematic. “A lawyer shall not present, participate in

presenting, or threaten to present criminal charges solely to obtain an advantage in a civil matter.”

ALA. R. PrROF. ConpucT 3.10.'7 The threat of continued prosecution not only secures “an
advantage™ in civil litigation; it induces the defendant to release his right to bring such litigation.
Even after Rumery, some courts continue to hold that the agreements are unethical,'®

By a 5-4 vote, Rumery held that such agreements are not always illegal. The court did not,
however, say that such agreements are always legal — even when signed voluntarily. Instead, the
court held that the enforceability of such agreements must be determined on a case-by-case basis.

Four members of the court found that the release in Rumery was enforceable because “[1]
[the] agreement was voluntary . .. [2] there [was] no evidence of prosecutorial misconduct,
and ... [3] enforcement of [the] agreement would not adversely affect the relevant public

interests” (107 8. Ct. at 1195). Justice Q’Connor concurred in the opinion and thereby cast the

16 “Agsuming him to have been innocent (as he maintains), or the case against him to have been
unprovable, the prosecutor was under an ethical obligation to drop the charges without exacting
any price for doing so.” Cowles v. Brownell, 73 N.Y.2d 382, 540 N.Y.5.2d 973 (N.Y. 1989).

7 “The Canons of Ethics have long prohibited misuse of the criminal process by an attorney to
gain advantage for his client in a civil case. ABA Code of Professional Responsibility, 1969,
provides in section DR 7-1085, p. 88: ‘(A) A lawyer shall not present, participate in presenting, or
threaten to present criminal charges solely to obtain an advantage in a civil matter.” See Barton v.
State Bar of California, supra. In this respect, we can see no difference between public prosecutors
and other lawyers. See ABA Code, supra, EC 7-13, 7-14, pp. 79-80, DR 7-103(A), p. 87."
MacDonald v. Musick, 425 F.2d 373, 376 (9% Cir. 1970).

18 Cowles v. Brownell, 73 N.Y.2d 382, 540 N.Y.S.2d 973 (N.Y. App. 1989) (“Insulation from civil
liability is not the duty of the prosecutor,”).
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deciding vote. She placed the burden on the proponent of a release to prove the three factors as a
condition of enforceability on a case-by-case basis (107 S, Ct. 1196).

Federal courts have uniformly held that Rumery places an evidentiary burden on the
proponent of a dismissal-release agreement.

[Tihe Rumery opinion instructs us that before a court properly may conclude that a
particular release-distnissal agreement is enforceable, it must specifically determine that
(1) the agreement was voluntary; (2) there was no evidence of prosecutorial misconduct;
and (3) enforcement of the agreement will not adversely affect relevant public intetests.

The burden of proving each of these points falls upon the party . . . who seeks to invoke
the agreement as a defense.

Coughlen v, Coots, 5 F.3d 970, 973 (6" Cir. 1993).

The failure to meet this evidentiary burden results in finding that the release is
unenforceable. In Cair v. Borough, 7 F.3d 377, 383 (3rd Cir. 1993), the Third Circuit reversed the
dismissal of a plaintiff’s claims based on a release-dismissal agreement on this basis:

As we have explained, because the District Attorney made no case-specific showing that

the public interest was served by obtaining the release, the district court erred by

‘mining that matter of law the public interest requirement was satisfied. We will

reverse the grant of summary judgment for the defendants . . .

In Stamps v. Taylor, 218 Mich. App. 626, 635, 554 N.W.2d 603, 607 (1996), the court
reversed the dismissal of a plaintiff’s claims based on a release-dismissal agreement:

In the present case, the trial court did not analyze the relevant factors established by

Rumery. Instead, the trial court upheld the release simply because it was applicable and

unambiguous. Accordingly, we reverse and remand with instructions for the trial court to
make the specific evaluations called for by this opinion,

“Under Rumery, voluntariness alone is not sufficient to uphold such an agreement.” (3 F.
3d 974 n. 2; accord, Cain v. Borough, T F.3d 377, 381 (3d Cir. 1993) (“mere voluntariness is not
enough to support enforcement of a release-dismissal agreement”). The proponent of the release

must also prove “(2) there was no evidence of prosecutorial misconduct; and (3) enforcement of
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the agreement will not adversely affect relevant public interests.” Bullock and Seier offered no

evidence to meet this burden of proof.

B. The “Dismissal & Release Order” Is Void in Its Entirety because It Released Newsome’s
Right to Prosecute “Criminal Claims.”

Newsome argued, “The ‘dismissal & release order’ is not enforceable because part of the
consideration was Newsome’s ‘agreement’ not to file any ‘criminal claims.” This court held,
“[Elven assuming the validity of Defendant Newsome's argument that one clause of the
Agreement (which purports to contain a release of criminal claims) is unenforceable, that clanse
is not at issue here” (Order,  23).

This holding is contrary to Raia v. Goldberg, 33 Ala. App. 435, 34 So. 2d 620, 623 (1948),
and Baker v, Citizens Bank of Guntersville, 282 Ala, 33, 208 So. 2d 601 (1968), which Newsome
cited in his brief.

In Raia v. Goldberg, 33 Ala. App. 435, 34 So. 2d 620, 623 (1948), the court said, “It has
long been settled in this State that if an agreement express or implied to suppress a criminal
prosecution forms even a part of the consideration of a contract, the transaction is against public
policy, and the courts will not enforce it. . . .”

In Baker v. Citizens Bank of Guntersville, 282 Ala. 33, 208 So. 2d 601 (1968), the court
explained:

If the consideration for the note and mortgage was in part illegal, it avoided the whole note
and mortgage, Wynne v. Whisenant, 37 Ala, 46, 48,

That a_contract, the consideration of which is in part illegal, is invalid and canpot be
enforced at law, is a question too well settled to admit of doubt. Petit's Adm’r v. Petit’s
Distributees, 32 Ala. 2838; 1 Brick. Dig. 282, § 116. Neither can it be doubted that a contract
based upon a promise or agreement to conceal or keep secret a crime which has been
committed is opposed to public policy and offensive to the law. Clark v. Colbert, 67 Ala.
92; Moog v. Strang, 69 Ala. 98; U.S. Fidelity & Guar. Co. v. Charles, 131 Ala. 658, 31 So.
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558, 57 L.LR.A. 212. And it makes no difference if the contract containg an additional
consideration that is legal and valuable.

The release of Newsome's right to file “criminal claims” was illegal, and “it avoided the whole

[release].”

C. The “Release” in the “Dismissal & Release Order” Is Not Enforceable as a “Contract.”
There is no Release apart from the “Dismissal & Release Order.” The order recites that the
case came before the court on the “AGREEMENT of the parties.” “The parties™ are listed in the
first line of the Qrder; they are the “State of Alabama” and “Burton Wheeler Newsome.” Although
Bullock signed the Order as the “complaining witness,” he was not a “party.” Victims are not
“parties” to criminal cases. Consequently, the Release was not a contract between Newsome and

Bullock.,

Apart from the order, no evidence establishes the “AGREEMENT” between the State and
Newsome. Presumably, “the agreement” was simply “the order.” “[I]f an agreement is not merged
into a judgment, the agreement may be enforced by a civil action but. . ., if an_agreement is
merged into a_judgment, only the judgment may be enforced.” Warren v. Warren, 94 So. 3d 392,
396 n.6 (Ala. Civ. App. 2012). Because any agreement between the State and Newsome was

merged into the Order, then “only the judgment may be enforced” — not the underlying agreement.

D. The “Dismissal & Release Order” Was an Interlocutory Order that Became a Nullity
when the Criminal Prosecution Was Dismissed with Prejudice.

“[Aln interlocutory order [is] one that [does] not dispose of all the issues before the
court . ..” Walker v. State, 127 So. 3d 437, 439 (Ala. Crim. App. 2012). The “dismissal & and
release order” was an interlocutory order; it “did not dispose of all the issues before the court, It

required Newsome to appear in court again on April 1, 2014, or suffer arrest. The case was then
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dismissed with prejudice on April 4, 2014: “Pursuant to earlicr written agreement, with no

objection by A.D.A. Willingham, this case is DISMISSED with prejudice.” (page 64 infra).
This Order of Dismissal did not state that the “dismissal & release ordet” would “survive

the dismissal of the case,” and it did not contain a release. Consequently, as a matter of law, the

“dismissal & release order” “became unenforceable upon the final judgment of dismissal,”

“As a general rule, interlocutory otders becom: orceable upon judgment of
dismissal.” Ex parte W.L.K., 175 So0.3d 652, 661 (Ala. Civ. App. 2015) (citing Maddox V.
Maddox, 276 Ala, 197, 199,160 So.2d 481, 483 (1964) (discussing Duss v. Duss, 92 Fla.
1081, 111 So. 382 (1927))). Generall ismissal of an acti erates to ann
previously entered orders, rulings, or judgments. See Ex parte Sealy, L.L.C., 904 So. 2d
1230, 1236 (Ala. 2004) (quoting 27 C.J.S. Dismissal and Nonsuit § 39 (1959)) (holding
that a voluntary dismissal renders the proceedings a nullity and “‘carries down with it
previous proceedings and orders in the action™). . ..

The order of the juvenile court dismissing the action for lack of subject-matter jurisdiction
dissolved the orders that are the subject of this appeal.

In K.LR v. K.G.S., No. 2140882 (Ala. Civ. App. Jan. 8, 2016).
This rule also applies in criminal cases. In Rorning v. Yellowstone County, 360 Mont, 108,

253 P.3d 818 (2011), the court held that a plea agreement did not survive the entry of judgment:

Upon sentencing, a plea agreement terminates. That is, once each party has fulfilled its
obligations under the agreement (each party has performed), the plea agreement has served

its purpose and any duties under the contract arg discharged. See Restatement (Second) of
Contracts § 235 (1981). The controlling document becomes the judgment and sentence,
which embaodies the plea agreement in whatever form the court accepted (360 Mont. at
111, 253 P.3d at 821).

In State v. Anaya, 95 Wn. App. 751, 976 P.2d 1251, 1256 (Wash. App. Div. 1, 1999), the
court held a no-contact order did not survive distissal of the prosecution: “[W]e hold that the no-

contact order entered at arraignement against Anaya gxpired upon the dismissal of the underlying

domestic violence charge.” See also State v. Feliciano, 81 P.3d 1184 (Hawaii 2003) (restitution

order did not survive expiration of defendant’s probation).
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As a matter of law, the dismissal of criminal case on April 4, 2014, “annul[led] previously

entered_orders, rulings, or judgments” — including the “dismissal & release order.” Even if the

“dismissal & release order” was originally valid, it terminated when the criminal prosecution was

dismissed with prejudice.

E. Newsome Has No Obligation to Agree to Reinstatement of the Criminal Charges as a
Condition of Avoiding the Illegal “Dismissal & Release Order.”

In rejecting Newsome's arguments, the court reasoned, “Defendant Newsome does not
volunteer to have his case placed back on the active criminal docket.” (Order, T 25). Newsome has
no obligation to make such an offer.

In Coughlen v. Coots, 5 F.3d 970, 972 (6" Cir, 1993), “[tlhe district judge asked plaintiff

»

whether he w consent to reinstatement of the criminal charges again in exchange for

voiding the release.” When the “plaintiff declined,” “the district court granted the officers’ motion
for summary judgment . . .” The Sixth Circnit reversed.

When part of the consideration for a contract is illegal, the court leaves the parties where
it finds them. Clark v. Colbert, 67 Ala. 92 (1980). The United States Supreme Court stated this
well-established rule in General Dynamics Corp. v. United States, 131 S. Ct. 1900, 1907 (2011):

“In general, if a court will not, on grounds of public policy, aid a promisee by enforcing
the promise, it will not aid him by granting him restitution for performance that he has
rendered in return for the unenforceable promise. Neither will it aid the promisor by
allowing a claim in restitution for performance that he has rendered under the
unenforceable promise, It will simply leave both parties as it finds them, even though this
may result in one of them retaining a benefit that he has received as a result of the
transaction.” 2 Restatement (Second) of Contracts §197, Comment a, p. 71 (1979).

As a result of the illegality in the “dismissal & release order,” the court must “leave both
parties where it finds them.” The criminal prosecution has been dismissed with prejudice; it may

not be reinstated. The release itself is illegal; it may not be enforced.
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VL CONCLUSION

WHEREFORE, Burion Wheeler Newsome respectfully moves the court to enter an order
forthwith

(1) VACATING its order dated June 8, 2016, which set aside Newsome’s expungement;

(2) REINSTATING Newsome's expungement dated September 10, 20135; and

(3) DISMISSING Bullock’s Motion to Use Contents of Expunged File and Seier’s Motion
to Set Aside Expungement.

ALTERNATIVELY, Newsome moves the court TO MARK “FILED” the documents listed
herein as of the dates shown below and TO DELIVER THE DOCUMENTS to the Circuit Clerk for
inclusion in the record; namely, [a] the “Opposition to Bullock’s Motion to Use Contents of
Expunged Filed” delivered to the office of Judge Reeves on January 25, 2016; [b] the “Response
of Burt W. Newsome to Motion of John Bullock to Use Contents of Expunged Filed” delivered to
Bonita Davidson on June 1, 2016; [c] the “Response of Burt W. Newsome to Claiborne Seier’s
‘Petition to Set Aside Expungement Pursuant to Ala. Code § 15-27-17 and Joinder in Victim’s
Motion” delivered to Bonita Davidson on June 1, 2016; [d] and the “Motion to Expunge” delivered
to Bonita Davidson on June 2, 2016; and TO FURTHER ENTER AN ORDER

(1) SETTING this motion for a HEARING;

(2) ORDERING the Circuit Clerk, Mary Harris, to accept this document for filing in the
Office of the Circuit Clerk;

(3) ORDERING the Circuit Clerk, Mary Harris, to appear for the hearing on this motion and
bring with her all of the records of the Circuit Clerk concerning this case, including but not limited
to all documents that have been “filed” and all records of “filing fees” and *“court costs” paid in

the case;
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(4) ORDERING the Circuit Clerk, Mary Harris, to permit Burton Wheeler Newsome and his

attorney to INSPECT AND COPY the official court “file” in this case forthwith, including the

record of court costs and fees paid;

(5) AND AFTER A HEARING, to enter an order

(a) VACATING the order dated June 8, 2016, which set aside Newsome’s
expungement;

(b) REINSTATING the order of expungement dated September 10, 2015;

(c) DismISSING Bullock’s Motion to Use Contents of Expunged File and Seier’s
Motion to Set Aside Expungement; and

(d) GRANTING Newsome such other relief as he may be entitled to receive.
RESPECTFULLY SUBMITTED this theg-__g_mday of June 2016,

A

Burt W. Newsome, Pro Se

OF COUNSEL:
NEWSOME LAW, L1LC

P.O. Box 382753
Birmingham, AL 35238

Telephone:
Facsimile:
Email:

(205) 747-1970
(205) 747-1971
burt @ newsomelawlle,com
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CERTIFICATE OF SERVICE

k‘m
I hereby certify that on this’)i day of June 2016, I have mailed a copy of the above
document to the counsel listed below by first-class U.S. mail, postage prepaid:

State of Alabama

A. Gregg Lowery
Assistant District Attorney
P.O. Box 706
Columbiana, AL 35051

James E. Hill, Jr.

Attorney for John W. Bullock
Hill, Weisskopf & Hill, P.C.
P.0. Box 310

Moody, AL 35004

Robert Ronnlund
P. 0. Box 380548
Birmingham, AL 35238

44w

BURT W. NEWSOME
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NEWSOME’S AFFIDAVIT AND
PETITION FOR EXPUNGEMENT WITH EXHIBITS
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STATE OF ALABAMA }
SHELBY COUNTY ) AFFIDAVIT

AFFIDAVIT OF BURTON W. NEWSOME

BEFORE ME, the undersigned Notary Public for the State of Alabama at Large, personally
appeared Burton W, Newsome, who being known to me and being first duly sworn, deposes and says
under oath as follows:

1. “My name is Burton W, Newsome, and I am over 19 years of age, | have personal
knowledge of the facts stated herein,

2, I never signed any deferred prosecution agreement in connection with Shelbyy County Case
Number CC-2015-000121,

3. I never participated in any deferred prosecution program in connection with Shelby County
Case Number CC-2015-000121,

4. 1 never pled guilty, entered orally any plea of guilty or signed any document whatsogver
admitting that 1 had done anything wrong m connection with Shelby County Case Number CC-2013-
000121, This is because the charges against me were fals¢ and I had committed no critne.

5. The attached Exhibit “1” is a true and correct copy of my Petition for Expungemert. A
copy of the Release and Dismissal Agreement that continued my case approximately 3.5 months was
attached to my Petition for Exprmgement when it was filed for Judge Resves’ consideration.

All of the above statements are true and eorrect and stated as facts.”

@.,dcm W S

Burton W, Newsome

Subscribed and sworn to before me, this

o

Notary Publit,

My commission expires: _ 10 | 14} YO g '

iy o Tl D
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State of Alabama |
Vtfied Judietal System PETITION FOR EXPUNGEMENT OF Case No. [)(:-2013-001434
Form CR-63 772014 RECORDS
IN THE CIRCUIT COURT OF SHELBY COUNTY, ALABAMA
{Naing of County)

STATE OF ALABAMA . BURTON W. NEWSOME )

Defendant/Petitionor
[ | municrpaLiry or v. \

DefendantPetidoner (Name of Munlcipality) {Name)

CASE NUMBER D(C-2013001434
CHARGE MENACING

{Name or Describe the Offense; Only One Offense per Petition)

1, the above-name:d Defendant/Patithoner, was chaned with the sbove-nmamed Offense whiuﬁwEGE'
VED&FILED

FEB 19
D a traffie violatiop, :mmmv Horipregs
[ = runieost ectsance viiecin, _ A CTCOURTC R

L'_] a pon-violent felgry,
I hereby file this petion with the circuit court in order 10 have the records relating to the ebove charge expunged for ope of the

Tollowing eireurnstances:

’l‘he tharge was dismissed with prejudice.
I:I The charge was ra billed by a grand jury.
I:ll\wsfoundmtgumy of the chargs.

D (Non-fedory ondy) The charge was dismissed without prejudios more than two years ago and was not rafiled, and | have not besa
convicted of any other felony or misdemneanor erime, any violation, or any maffic violation, excluding minor trafilc violailons,

during the previons two years,

D (Non-vialert Falony onfy) The charge was dismissed after successful campletion of a drug conrt program, mental health oourt
program, diversion program, veteran's court, or any court-approved deferred prosecution prugram after one yeur from
sueoessful completion of the program,

EXHIBIT

11
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State of Alabsun PETITION FOR EXPUNGEMENT QF | Cose No. DC:-2013-001434
Unifted Judiial System RECORDS
Form CR-68 772014

D (Nor=vinient Fefony ondy) The cherge wes dismissed without prejudice mora than five years ago, was not reflied, and T have not
heen convited of any other felony or misdemeanor orime, any vialation, or eny traffic vielation, excluding minor waffie
violatlons, during the previous five years,

EI (Non-violert Folary anly) Winety days have passsd fiom the date of dismissal with prejudios, no-bill, acquittal, or nolle prosequd
and the eharge has not been refiled.

Attached to thls petitlon 13 a certified resord of mrmest, dispositon, or the sase action summary fram the apprapriats agensy for the
aourt resord I seek to have expunget, as wall a8 & certified afftelal axdminal record obtalned from the Alabama Criminal Justice

Information Cemter,
1 am providing the following additional information as required by Act # 2014-292 (codified at Aly, Code 1975, § 1
[ wns choarged with menacing rant wey frs : M (14, L ey srpested by o Shelby €

rested b -y

$-27-1 et seq.):

oupty Deputs

SW LA ]

(specify what criming! charges from the record are to be considered,

Jurther specify the agency or depetrtment that made the arvest and any ugency or deparimert whera the petitlonor was booked or was
Inceroerated or detained purseant to the arvest or charge sought to be expunged). Further, I bave satisfled and padd in full all terms
and conditlons, ncluding court ordered restitution, incloding frterest, to any vietim or the Alebars Crime Vietims Compensation
Commission, as well as court costs, fines, or statutary fees ordered by the senteneing court to have been patd, absent o finding of
indigeney by the court,

lNmmaftﬁ*m,mdﬂmapmﬁofpmjm,thauhavamisﬂadthemqﬂremmmmhMﬂZﬂl*Z% {codifled at Ala, Code

1975, § 15-27-1 et sey,) that 1 heve not D have provisusly applied for en expungemment in sny other jurisdietion, specifically

and, 1 heve applied for en expungement in any other

Jurisdiction, the expungemment was previonsly |:| granted| | denled,

d= /S

2\ GlLoave
Bar Sigrature of Petitioner
SWORN TO AND SUBSCRIBED BEFORE ME:
[ ]
2L LIS s Jameetiy,
Dala N 7 Whter Oatls

7 . (p\'T4
eratur
]
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IN THE DISTRICT CQURT OF SHELRY COUNTY, ALABAMA

STATE OF ALABAMA

V. Case No.: DC-2013.001434.00

NEWSOME BURTON WHEELER,
Defendant,

L . ey

ORDER
Frursuapt to earlier weitten agrasmant, with no objection by A.D.A. Willingham, this case 19
DISMISSED with prejudice, Apply cash bond,

DONE this 4% day of April, 2014,
/s RONALD E. JACKSON

DISTRICT JUDGE  {amk)
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IN'THE BISTRICT COURT OF SHELBY COUNYY,

STATE OF ALABAM4 v, g n i 7
memmwmmcwwmwcﬁmmaﬂhepm. The Dofondnt ts
rmmwbymwmmmwmmwmmdmm&am Abar dig cansidenstion
gwmmwmammmmwmwmmmomm.mmm

() T matter 19 Disiseed wih Q:00 ‘
418 Cantiyed o e Rivjudive, provided thg

() : , then to b» Digigsed

wnth_____prejum. pravidad thye L,
() BmmNTmmummmmonmmmmm
'5;4. gommmmmasrcﬁgrw& o Fund

furthor Besvipouept to, Tewl Tox
STETO i Court Comy 1o L WA=,

SN 45 Jull Muusing Casts and alf
$__2sp0 o the Crinte Victmg’ Fund
g ﬁuthﬂFﬂwmIchmTMmemNn. 95733 doos . __upply)

In Bestitution to
N0 rov s e chedu dedl Fron (ost o d]

P ] w«rwmmmcmawcﬂ )
PAYMENT MAY BE MADE BY CERTIFIED CHECK, MONEY ORDER, ORIF IN PERSON BY CASH 70 Counr
CLERR, P.0. BOX 1810, COLUBIBIANA, AL, 35051, THE ABOVE CASE NUMBER SHOULD ARPRAR ON 411,
}

DRBORDEN(R.11.05)

63



DOCUMENT 646

Absbima Crirnlrial Justies irformation Conder

' Moy Stitchelt
’ Dinvetor
A jI 20 South Urdan Street, Suite 300
( c Mentgomery, AL 38180
33.517.2400

ot the centar of justice

This is to certify that the attached dacuments are true and correct coples of the criminal racords that
appear in the flles of the Alabama Criminal Justies Information Centar,

Risha Whetstong/staff

Cririnal History Staff, ACHC

My cammission explrea:/7- ) 9' CQD! ?

www.aclic.alabama.gov
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b

y : CHRI REQUEST RAPSHEET
Providad by the
ALABAMA CRIMINAL JUSTICE INFORMATION CENTER
P.0.Box 300660 201 South Union Street, Sulte 300 , Mentogomery, Alshama 351300650
334,517,2400 phane

This criminel hlebory resord informadion (CHRI) s confidentisl and may only be used for the
purposes defined by the Code of Federal Regulations or as defined in Section 208-X-2,03 of
the Alabama Adminiatrative Code. This cap sheet is based only on the nermk-baserd information
provided In written requast to the Atabama Crimingl Justice Information Canter (ACJIC),

and sontging Alsbama infarmation anly. Whan explanations of sharga or disposition are
neadad, pleasa communicate diractly with the agency that contributed tha rasord

information. Because additions or delstions may be made at any time, & row copy should

ba requasted when needed for subsequant use The procadura to maka sush a request may ba
found on the AGHG website, www.eofie alabama goy or by cafling 334.817.2400

Data as of: 01/02/2015
THIS CHRI REQUEST RAPSHEET I8 PROVIDED IN BESPONSE TO A SPECIFIC REQUEST BY:

HAME STATE ID NO. FBI ID KO, AIB RO.  REFORT DATE
WEWSOME , BURTOR 02610310 483265VD2 91-02-2015

SEX  RACE BIRTH DATE HEIGHT WEIGHT EYE HAIR DBIRTH PLACE
] W 09-04-1966 500 180 BRG  BRO Al

SOCTAL SECQURITY SCARS-MARKS-TATTOOS
255-27-700Q1

FILE NUMBER BEIRTH DATE SOCIAL SECURITY  QCCUPATION
D26172310

ARREBT~01
DATE OF ARREST - 05-02-2013
AGENCY - SHELBY €O SHERIFFS DEPT ORI - ALOS90000
NAME. - NEWSOME, BURTON
CHARGE 01 - 7399 PUBLIC ORDER CRIMES-MENACING
DATE OF QFFENSE - 05-02-2013
DIBP - DIBMISSED DATE OF DISP - 04-04-2014
QFFENSE - 73299 PUBLLIC ORDER CRIMES -MENACING

wavas END OF RARSHEET wx*w#

Page 1 ot 1
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VICTIM’S OBJECTION
TO PETITION FOR EXPUNGEMENT

(Exhibit K to “Response of Burt W. Newsome to Motion of John Bullock to

Use Contents of Expunged Filed” delivered to Bonita Davidson on June 1, 2016)
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IN THE CIRCUST COURT OF SHELBY COUNTY, ALABAMA

State ot‘_Alatmma.
Plaintiff,

v. CASE NO. CC-2015-000121.40

Burton Wheeler Newsomc,

Dofesdant.

Vietim's Objection to|Petition for Expungement of Records

COMES NOW, John F. Bltock, Ir., vietim in DC-2013-1434, and objests to
Pluintiff's Petition for Expungement;of Records pursuant to Als. Code § 15-27-3.
Mr, Bullock stronply obje

yecord, Siooe the dismibsal of

ot to the expungement of Burt Newsome's otiminal
6 coss against Newsome, Newsome has instifuted
unsoecessful legal action ageinst Mr. Bullock in clear contravention of his apreement,

The case agatust John Bulloek, 01-¢V-2015-900190.00 - Burt Newsome and Newsonze

and mation to compel dissovery even afier dismissal, Newsome's actiens have cansed
and continve to cavss Mr. Bullocld 1o endure spurions and protracted proseedings and
imowr unnecessary legal foes, In short, Newsome's bad behavier against M, Bulleck
continves,

WHEREFORE, PREMISES] COMSIDERED, John Bullock objects to Plaintif's

AU 2 4 2015
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Pﬁﬁonﬁr&pmgmnfnemiumﬂ requests thit this Court deny the same ol the

heaxing on said Petition,

OF COUNSEL:
HILY., WEISSKOPR & HILL, INC

2603 MOODY PARKWAY, SUITIC

RO BOX 310
MOODY, ALABAMA 35004
(205) 648-2000

Respectfully subraitted,

Jummy iy
TAMES B, HILYL (HILOGS),
| Attarnay for John W, Bulleck

I hereby certify (hat the ihove statéments are to the bast of wy knowledge sevarate

and frue,

CERTIH

I harehy cantify that on An
tha Clerk of tha Court using tha
10 sl paxties, and I hereby cortiy thef
no non-AleFile participants fo whom
United States Postal Service.

A. Gregy Lowery
Aszintant Dictriot Attorney

Williem R. Justion

20, 2015, 1 electronically filed the foregoing with
& system which will rend notifieation of such filing
to the bast of my kmowledge and belief, there am
the Faregsing is due ta bn mailed by way of the

ELL1S, HEAD, OWENS, & JUSTICE

P.O. B 587
Columblana, AL 35051

OF COUNSEL
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AFFIDAVIT OF BURT W. NEWSOME

(Exhibit L to “Response of Burt W, Newsome to Motion of John Bullock to

Use Contents of Expunged Filed” delivered to Bonita Davidson on June 1, 2016)

71



DOCUMENT 646

STATE OF ALABAMA
SHELBY COUNTY

AFFIDAVIT

e d

BEFORE ME, the undersigned authority, personally appeared Burt Newsome, who being
kntown to e and being first duly sworn and under oath, deposes and says as follows:

"My namsa is Burt W. Newsome and | am a resident of Stelby County, Alabama and over
nineteen years of age. On August 31, 2013, ¥ was present at the hearing on my Petition for
Expungement. bofore the retived Honorabte Judge Dan Reeves, John Bullock and his atterney
James Hill were also present at the heating. Attomey Hill asgued on behalf of his client that the
expungement should not be granted becauso 1 had filed a civil action against Mr, Bullock in
Jefferson County, Alabama and also that his client (Bullock) should be able to use the expunged
docurstents in the pending eivil case. The Assisteant District Attumey who was at the hearing filed
a pleading during the hearing that erroncously stated that menacing wes not an expungable offense
and was a violent crime, Judge Reaves denied my expungement petition inittally based on the
arguments set out in the Assistnnt District Attomey’s motion. My attarmey Bill Justice flled o
Motion To Reconsider which pointed out that menacing was a misdemennor and was an
expungable offense under Alabama’s new expungement stutute, and that the charges against me
had been dismissed, Judge Reeves granted the motion to reconsider and my expungement petition.
1 never pled guilty to any of the criminal ¢harges filed against me by John Bullock as the charges
wora false, '

;o -'39\ W
L

Burt W, Newsoms

STATE OF ALABAMA )
COUNTY OF SHELBY )

I, the undersigned authority, 2 Notary Public in and for sald County and State, hereby
certify that Burt W, Newsoms, whose name is signed to the foregoing aftidavit, and who is known
to me, acknowledged bafore me on this dny, that being informed of the contents of this affidvait,
he acknowledged its truthfulness mnd executed the same voluntarily on the day the stme bears
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date.

» 2016,

My commission expires:

AW,
\\“\\\\ #ﬂ",,’

2 gfo@;"»,,,
{iff"q% % %
e )
e

r‘ ‘]
W
"’"l:ﬁlﬁfm\\\\“
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AFFIDAVIT OF JENNIFER CHOI

STATE OF ALABAMA )
) AFFIDAVIT
SHELBY COUNTY )
AFFIDAVIT OF JENNIFER CHOI

BEFORE ME, the undersigned Notary Public for the State of Alabarna at Large, personally
appeared Jenmifer Chol, who being known to me and being first duly swom, deposes and says
under oath as follows;

1. “My name is Jennifer Choi, and I am over 19 years of age. I have personal knowledge
of the facts stated herein.

2. I am the Office Manager of Newsome Law, LLC., and I have held such position
continuously since July 5, 2012,

3. As pant of my duties, [ am personally familiar with the operation of the ¢lectronic filing
system for courts in Alabama, I view documents on Alacourt.com alimost evary day.

3. On September 11, 2015, 1 attempted to access the electronic record in Shelby County
Case Number CC-2015-000121 (State of Alebama v. Burt Wheeler Newsome) on Alacourt.com.
The case did not appear in the system,

4. On several occasions since September 11, 20135, T have attempiad to access Case Number
CC-2015-000121 (State of Alabams v. Burt Whesler Newsome) on Alacourt com, and I have
never been able to access the case or the case number.

5. Most recently, an June 22, 2016, [ again attempted to access the electronic record in
Shelby County Case Number CC-2015-000121 {State of Alabama v, Burt Wheeler Newsome) on

Alzeourt. com. The case does not appear in the system
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6. A true and correct screen shot of my search on June 22, 2016, appears below

’
i v ] i Oy, Lriciuline?|

oty K. 2y A Fixt 048 ot i oI

: X Co ity Gt i v Beghley boms swrey

& Dorivch S

» Hattr Mt o i Pt Bt Mt v Pt it
bty Baweh Rnet

& by ko

LI

. Mol Frichar

u Py

7. A true and correct screen shot of my search research from June 22, 2016, appears below.

No Case Detail available.

8. A search of the parallel State-based service “Just One Look™ shows that Shelby County

Case Nutnber CC-2015-000121 (State of Alabama v. Burt Wheeler Newsome) does not exist. A

trug and correct screen shot of my pearch research on June 22, 2016, appears below:

//'vvw- wumnwe vy G o TN

S seARies T MOACCORNT © MIRGHASE msrony " larma % Condiinne Prrvaty Cawnaez s

ON-DEMAND Access To Alahama Stater Trial Court Reocords... Ona Gose A% b Tine

| Step b SELECT A SE4RCH TARE Step 3- SEARCH Y CASE NUMBER
(B Sezrch by Naram Camty e ver
B Henrelt bry Comn Mirpber | 59 - SHELBY .Y CC-CIRCUIT-CRAIMINAL - Y, 2015 ¥
Canp tnber Eat
L Bemreh Atabamus Cotirt Hapeond pooLas | [oT
! v Crifmmal Records
o Gl Records Ceme Detertss 6 Coton Sloommibeer ik Frrsidl
! Dt Records Iragen;
by Mu T"“fﬂuglmdﬁ Furchase: ® e Dctalls Orily
I v Child Support Caoe Detals and Al Images
r "’ et
L "
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9 On June 14, 2016, I attempred to obtain copies of the pleadiogs in person from the
Criminal Court Clerk at the Shelby County Courthouse. 1 was told by the clerk that they did not
have the Shelby County Case Number CC-2015-000121 (State of Alsbama v. Burt Wheeler
Newsome) and that she could not give me anything. When I asked about the pleadings filed in the

case after it was expunged, I was told all pleadings were given to the presiding judge and he was
keeping them in his office,

All of the above statements ara true and correct and stated as facts

ANIIE

Jeanifer Choi

Subscribed and swom to before me, this 2‘ Hh day of June, 2016

.....

My commission oxpires;

%f%"-
22
51"
uuum\\‘@

taaqus®

% -

% o, 7

*’%"“‘“‘Mﬁ
it
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EXCERPTS FROM
NEWSOME DISCOVERY RESPONSES

DISCLOSING EXPUNGEMENT PETITION
(Exhibit F to “Response of Burt W. Newsome to Motion of John Bullock to
Use Contents of Expunged Filed” delivered to Bonita Davidson on June 1, 2016)
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DOCUMENT 123

ELECTRONICALLY
42142015 11:41 AM
01-CV-2015-500190.00
CIRCUIT COURT OF

JEFFERSON COUNTY, ALABAMA.
ANNE-MARIB ADAMS, CLERK

IN THE CIRCUIT COURT OF JEFFERSON COUNTY, ALABAMA

BURT W, NEWSOME; aud

NEWSOME LAW, LLC, ;
Plaintiffs, ;
vs, ) CASE NO, CV-2015-900190
CLARK ANDREW COOPER, ¢ al, ;
Defendants. ;
CE, OF SERVI 0 D

PLEASE TAKE NOTICE that the following discovery documents have been served on
the Defendant, Clark Andrew Cooper, by Plaintiff, BURT W, NEWSOME and NEWSOME
LAW, LLC.:

Interrogatories

Request for Production of Documents

Rexuest for Admissions

Answers to Interrogatories

Respanse to Request for Production of Documents
Response to Request for Admissions

Notice of Deposition for Plaintiff/Defendant
Notice of Tntent to Serve Subpoenn on Non-Party —
Othens

Vo B N e O e 3
100000

A~
et et et

{s/Robert £, Lusk, Jr,

ROBERT B. LUSK, TR. (LUS005)

Attorney For Plaintiffs BURT W, NEWSOME
gl NEWSOME LAW, LLC.

LUSK LAW FIRM, LLC
P. 0. Box 1315

Fairhope, AL 36533
251-471-8017
251-478-8601 Fax
riusk@lusklawfirmile.com

EXHIBIT
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DOCUMENT 123

Certificats of Service

I kereby certify that 1 have filed electonically md served a copy of the foregoing upon
the below listed parties to this action by piacing a copy of same in the United States Mail,
postage prepaid and properly addressed, this the 2 1st duy of April, 2015,

8. Allen Baker

Amelia K. Steindorff
Balch & Bingham

1901 Sixth Avenue North
Suite 1500

Birmningham, AL 35203

James E. Hill, Jr.

Hill, Weisskopf & Hill
Moody Professional Rldg
2603 Moody Parkoway
Suite 200

Moody, Alabama 35004

Robert Ronnlumd
P.O. Box 180548
Birmingham, AL 35238

s Robert E. )
ROBERT E, LUSK, JR. (LUS005)
Attomey For Plaintiffa
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DOCUMENT 123

IN THE CIRCUIT CQURT OF JEFFERSON COUNTY, ALABAMA

BURT W. NEWSOME; and
NEWSOME LAW, LLC,

)
)
)
Plaintiffs, )
8. ) CASE NO, CV-2015-9001%90
)
CLARK ANDREW COOPER, ef oL, )
)
Defendants. )

QOMES NOW, the Plaintiffs and submits the following responses to the Defendant’s
First Set of Consolidated Discovery Requests to the Plaintiffs, The Plaintiffs state:
GENERAL ORJECTIONS
Each of Plaintiffs’ regponses to the interrogatories wnd requests below Is made subject to
the General Ohjectionn stated below,

1. Plaintiff objects to each and every interrogatory and request to the extent that they
call for tnformation and/or docurtents protested by the attorney-client privilege, that constitute
wark product, or that ate otherwise privileged or protested from disclosure,

2 Plaintiff objests to each and every request to the extent they purport to impose
obligations that differ from or exceed those imposed by the Alabama Rules of Chvil Procedure.

3 Plaintiff objects to each.and every interrogatory mnd roquest to the extent they are
not reagonably limited as to time, scope, geography or subject matter, call for confidential and/or
trade secret information, apdfor call for legal conclusions,

4, Plaintiff objects to each and every interrogatory end every request to the extent
they seek nformation or documents in the public domain, which is as readily avdilable to the
Plaintiff as it is to Plaintiff,

-3 Plaintiff objects to each and every intervogatory and every request to the extent
they seelc information from entitles or individuals other than Plaintiff.

8. Plaintiff objects to each and every interrogatory and every request to the extent
that they are vagus, ambigucus, overly broad, unduly burdensome, and/or seek information
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DOCUMENT 123

28.  State whether Burt Newsome has ever taken any action to have an arrest record
removed in Alabama, or any other state, including where the arrest occurred, and the alleged
crime,

RESPONSE: Yes, Filed a motion to have Bullock arrest expunged from my record.

29,  State whether Burt Newsome has had his driver's license suspended, indicating
the reason for suspension and the period of time during which the [fcense was suspended.

RESPONSE: Objection. Overly broad, vague, ambiguous, unduly burdensome and/or
seeks information andfor decuments that are not relevant to the issues in this litigation and that
are not reasonably calculated to lead to the discovery of admissible evidence.

30,  State whether Burt Newsome held a gun permit from January 2012 to the present
and indicate time periods during which a gun permit was held,

RESPONSE: No, held a gun permit up and until the Bullock matter.

31.  Identify every state in which Burt Newsome is, has ever been, or has ever applied
to become licensed to practice law, including the number of times Bert Newsome has taken the
respective state bar exam for those stetes listed,

RESPONSE: Alabama - 1

32, Listthe name and address of each healthcare provider, including but not limited to
any physician, nurse practitioner psychiatrist, therapist, or other licensed health professional that
Burt Nowsome have seen or been treated by in the last 10 years,

RESPONSE: Objection. Overly broad, vague, ambiguous, unduly burdensome and/or
seeks information and/or documents that are not relevant to the issues in this litigation and thet
are not reasonably calculated to lead to the discovery of admissible evidence, and secks
information protected by the Health Insurance Portability and Accountability Act,
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DOCUMENT 123

RESPONSE: Would not refund money for delayed flight

Newsonte v. Shelby County Board of Equalization and Adjustment, CV-2011000448.
Shelby Co.

RESPONSE: Pursuing the opportunity te lower my property taxes

Newsome v. All My Sons Moving and Storege of Bitmingham, Ine., CV.2012900968,
Shelby Co.

RESPONSE: Moving Company lost connectors to all my furntture duting my
move

Stata of Alabama v, Newsome, DC-2013-001434, Shelby Co.

RESPONSE; Bullock matter

Newsome v, Diversified Sales, Inc, d/b/a Don's Carpet One Floor & Home, CV-2014-
900721, Shelby Co.

RESPONSE: Don’s Carpat One thiled to lay hardwood flooring properly in my
home,

.[!

N
Respostfully submitted thi the 2V _day of April, 2015.

g Wi

BURT W. NEWSOME

STATE OF ALABAMA )

Before me, a Notary Public in and for said State, heraby certify that the BURT W,

NEWSOME, whose nume is sigred to the foregoing instruntent and who is known to me,
acknowledged before me on this day that the facts alleged in the forsgolng are trug and correct to

the best of his knowledge, information and belief an thig day Af y 20135,
+

Notary Public % v
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DOCUMENT 123
State of Alalrmn .
Unlfted Judlcla! Systam PETITION FOR EXPUNGEMENT OF Casa No. DE-I013-001434
Form CR-63 712014 RECORDS

IN THE CIRCUIT COURT OF SHELBY COUNTY, ALABAMA
(Nama of Cannly)

[] svae o avapama v. purron v, NEwsomE .
DefentantPetittoner

D MUNICIPALITY OF . s
Defendmt/Petittones (Nums of Municlpality) (Nema)

CASENUMBER DC-20)3.000434

CHARGE MENACING

{Namo ar Beseridn tha Qffense; Only One Offnse por Petitlen)

1, the ebove-named Dafendant/Petitionsn, was chorged with the ehove-nemed Offenss which Is

[ kereby file this petition with the efreult court in order to have the revords relating to the above charge expomed for one of the

follawing shenmstonses:

mmmmmmmmm

(] e charge was o bited by grev .

[T 1vven onnd ot gty et e

EI {Nonyelony ofy) The charge was dismissed without prejudics mora than two yenrs ego and wea not roflled, and | hava not baan
convietad of any other filony or misdemennor crime, any violntion, or any trafiic violation, excluding mina traffta viotatlons,
ditring tha pravious twe yezry,

I:l Nan-violert Falony only) Tha charge wis dismbised after suscessfil completion of @ drug court progrem, mental health court

program, diversion program, veteran'a court, or any cowrt-appraved dafired prosecalon program after gua year fram
sucoessful completion of the progrem,
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Stats of Alabamn Cage No, DC-2013-001434
Vit duticd Bystem PEITTTION megGEMEM or
Form CR-68 2014

D {Nanviotont Relony onfy) The charge wa dismissed witiout prefudice wore than Bve years ago, was not refiled, end | have not
bemn convinted of any otizer fidony or mipdementor odme, eny Woletion, or zny treffle viotatlon, skeluding minor traffio
violetions, doting the previocs five yems,

D (Wan-violart Felony anf) Ninrety duys have passed from tha date of dissntssal with prejudice, no-bill, soquitial, or nolle prosequd
andl the chege hos not been refiled,

Attm}wdtoaneﬂlhnhamﬂﬁcﬂmwdofmmdispmdm.mmmmaﬂhnmmﬁmﬂwwﬂmagwﬁnhm
&nmmrdlmktohawmpmgﬂ.nswailnsawﬂﬁﬂdﬁﬁdﬂm&dnﬂmﬂmmﬂml&ﬂhwmmumm

Tam providing the following ndditional infarmation os requived by Aot & 3014-292 (oodifted at Aln, Code 1975, § 13271 atseq.):
. Enating i3 Qvest, Toy 2 20014, T wre arvestes] by a Shi Y DID0E

Tvest, On s 41 L= Lt

fpectly whet oripinal charges fhom the reverd @ to bo conslderod,

Jirrthr spectfy tha aguney or department U made the arvest snd any agwney o dapartment where the putifianer was bovked or was

Inearesrated ar detained pursuani to the ervest op elurge sought fo be expunged), Further, § bave stisfled nod pald in ful ofl derms

and conditions, tecluding courd ordered restitution, Inchuding Irtarest, tor any victhn or the Aldbams Crime Vietims

Mxﬂgmmﬁmwmmyﬁmmdmdhylhnsmnmhgmmmbmmw,mmﬁudmgof
penoy =

lmmﬂrmu%w%p%wt]mmhmnmkﬂadﬂmmqn&emmmmnmhAm#!ﬂl&M(mmde&m
1

1974, § 13-27-1 et 5eq,) thet not brave previously applied for a axptingement b oy other jurisdintion, pestfically

and, L] havo nppfied for an expimgemant in any other

Jurigdictlon, ﬂwmngemm&w!:mﬁnmlr]:]gmm]:[dm!ad.

Daia Stynaturs of Pelloper

SWORN TU AND SUBSCRIBED BEFORE ME:

Date Pirson Authorived to Adinister Oaths
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Appandix C-- Chapter 265-X-2 Instructions for Law Enforcement Official

N N g~ taling the applicant’s fingerprints on
%ch FBi “Agpilcant” Fingerprint Card
at the sty of

FD-258 (Rev 12-10-07)

I accordanice with Alsbama law and the proceduves esteflished in Sestion 265-X-2 of tha Alabrma
Atmintstretive Code, ndividua! citizens may request ans mey be providet with classtfinbia sats of thalr own
fingorprints to sccomrany a request for his/her own Alshama erbinina! histary racard information (CHRE) from
the Alabama Critdng! fustice tnfermation Canter (ACICH

L omaoithcmﬂmmmhrmhﬂﬂmlmrmﬁtm#mmmmwwmmlst!mtthn
Inallvidunt to pravide ACHEC with a elzssifiable gat of s or hor own Bngerprints {taken by on suthorired law
enforesment ngensy with an Fil-lssued ORI} with his or er spplication to Hevievs or Challenga kis or her own
Mlabama crimined history. This permits gositive identifiestion e tnsiires thit tha proper criminal record I8 reviewead

andfor challenged,
1. Tmmtdualwuueﬂn@ammmmwmwldamw(dmﬁwuﬂmmmagmmnmmh

2, The lndividuat's fingerprints should ba taken by law enforeement on un FBI apopticent® Fngerprint Card [Le. bloo
curd). lentmmﬂmmngwsmmmﬁORLMDmmmmwwhmeW,m&Madutuehe
eompluted firgerprint card, A sampleof the FBI “Applicant” Eingerptint Card FO-288 (Rev 12-10-07) for your referance
purposes s provided below.

Tphay e e T, I- =
i H

i o Y
T

g b e R e p—r——

4, Please roturn the completed fngerprint card to the applicant, 23 tt ts tha APPLICANT's respansthiity ta mull the
comploted CHRI requast form, along with hisfar ovn fingerprint cand and the pther required documants to:
Alabema Criminal Justics infarmation Center
P,O. Hox 300650
Monigomery, Alabama 36130-0560, ATTIV: Birgctor

A, Hyou hava any questions, plezse call the Crima Statisties and Information Diviston of tha Alabama Crirital Justive
(eforration Centeyr at (334) 517-2450, To vemtiest blank FE1APPLICANT eards, your law enforcemont agenty may
conteet the FBY Identiflzation and twestigative Services Section’s Custarmer Servics Group ak (304) 6235580 or by e

voafl ot fatsongilengoy

Appdin = Claptar S-¥-2 ~ AL Admbhitritivg Coce = Gffarttoy fims 13, 2012 ASATABEN CRIMTNAL AURTICE WTORAIRTION CENTIR

85



DOCUMENT 646

DOCUMENT 123
A“"“""’“;;mmmm Applicant Instructions
for completing the ACHC Application to Reviaw or
J'c Challenge Alabama Criminal History Record
Information

In arder (or your retuest ta revisw, ehzlinga or sppal your Atabama erbming histnry record [nformution to be processed by the
Alsbams Criminz! Justicn Infarmotion Caror (ACHC, you must enmplats the ACHC Applicetion b Review or Challmipe AL Criminal
History Ruoird tfermation o wceardantn with tha following tnstroctions:

L Your spplication ezt (nelude ONE 0P of 8 lotet one of the frllowing formy of your awn valid gheto ientification
Avalld imexpired Unitod States stata-lesued phote delvar Beensea ar photo O (tomtriver) card;
Avalld urtpirad United States Active Dety, Retirea or Ressrvist militery 1D card (DD Form 2 or 24);
Avslid unexpired United Statas Military Dapendsnt i card (for spouse or children of Activa Duty Miitsry personnali;
Avalid unerplred United States Citlzenabip end imipration Sovioe Doeometution, which iy ielinds eithen
L Certificats of Natwralbantlon M-B50, N-570, N.878; or
il Cenlfieata of Citunship N-S60, N-5G1, N-849
A valld urespived United Statas Passpast; or
L Avald urosplred Fornign Paseport witich mests the folloving requirements:
I Atorolpn pessport must contein » Valld Unitad States Vish or b4 to ba used s & peinary prood of
Rlentification) or
i, Afgroign passper, not Bsued i English, must be translatod und socampanied by a Centifieato of ArGirata
Trateslativn, Passports ara not acceptabla [f un-trandated into tinglish and/or expired.

2, Your gpplleation must [neludo the raguited S38.00 sdmintitrotiva fon bt the faem of anly & sxxhliers clack or & manay order mads
payabla to the "State of Alghama® fsarry —pemenal and/or dusiewy chivks are aot ageentedly ond

8 Yourapplirtion ewustinglude n chassiiahle et of youy oum Rngerprints, tatom by aneutharlzed ine enforcement agency with an
FRk-bsread Originating Agamcy Numiber (ORS),
8, Tha fngrrprints croompanying vour spplisation should bo pravided to ACHC on an offital FS-approvnd “Asplicant™
fingerpain card or & FBlepproved ARS orintout of s efficisl “Appleant® fingerirint cand (Le., FBI blua card} collacted by
W%WWW&WNDM%MMMWM&MMMWW
et rroud I8 rewlmwed,

b, Dutalls tor the fingeepetnting sgenty ey ba fous) in APPENDIX €,
4, Myour sppliection includes n CHALLENGE of ey pert of Your CHR matintalned by ACIIE, PART 1 of the epplication must (nelitdw, nt
o it

Teu chatge st BATE of eoch spetific wrimt or dispotition being challanged;

Tha Numa of tha ARRESTING AGENCY OF COURT for exch 2rvest or disposition bt chaflengaed;

Alisting of each spacitic erest ¢e dispasition heing challenped;

Tha dutails cofsted to why coch sprsifio arrest (s Incomect or ineoiplate;

What the applicent ballevis ts ba tha correct Information Tor each arrest of disposition being challansad;

Where the appaler obtabrod whet hofshe belfoves to ba the corrst supporting infermotion (if epplicabia); and
Gfficle! documentation from the aresting ageney or court (f spplitable) to support each arvast er disposition boing

spFp

B

S WS

S Vane conminted roquast ard afl of the required doemontation siwld be ouritd to)
Atabama Criminzl Justics information Centar
B.0. Box 300560
Montgemary, Alskzma IG1R0-0660 ’
ATTN: Divettor
Plagso allow o ménimum of 5-10 business deys from tha dete the mpplication b recaived by ACHC for ACIC ta procoss your reguest for
raviaw, Raquests ta Chaflangs CHIY infarmation do NOT €l urdar this timafram, oy they vesplre addRfaral resasnch, contect and
wvarification with the syresting mrumcias, ote, (fyouhava ooy questions conenmilng this procedum, Youd may eontict tha Alpbama Criming!
Justico nfonvation Genter by ealling (X34) $12-2400,

Approndly B-= Chopter 205832 ~ AL Rdminlstvativn Code = Effectiva lina 13, X013 AUEANA COUTIOR], ST INGORAATIN LERTM
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Agpandin A Chapiter 265-%-2 ALASAMA CRIMINAL JUSTICE INFORMATION CENTER
e | Application to Review or Challenge
A‘ jl‘ Alabama Criminal History Record
atthucentur of ustich Infarmation

PART Ilf: Reguest to Challenge CHRI malntained by ACIC

An individual mey Challanga or Appeal any portion of kis or kor own Crimingl Ristory Record nformatton (CHRI)
malntainad by the Alabama Criminal Justice Information Cantar that he or she baliavas to be Ihcomplats or
{naccurate. This may ba reguested by somplating the ACC Application to Review ar Cliglizmgs AL Criming)
History Record information and retuming it slang with the required decumantation to ACHC within ony calendar
year of the date of the ACNC response to the individual's reguest to review CHRI,

Al gied application tid B InToratic

Pipas

112}

1. The chatge and DATE of auch specific arrest or disposition belrg challangat;

2, The Narrte of the ARRESTING AGENCY OR COURT for aach arrest or disposition being chaffanged;
3, Aligting of ezch specific srrest or dispasition belng challenged;

4. The detalls vefated to why cach specifie arrast Isincomect or Incomplete;

5. Wit the applicant belleves to ba the eorrect information for each errest ar disposiiion baing
challenged;

6 Whers the applicant ohtamed what ha/sha befloves to ba tha correct supporting information (f
applicabla); and

7. Officlal docmentation fram the arresting agancy or court (i applicabla) to support each arrest or
dispasition belng challanged,

Pleasa meil your complated application, along with tha raguirad documentation to:

Alabama Criminal Justica Information Canter

PO, Box 300660

Mantgomery, Alahama 36180-0680

ATTN: Divestor
Tha ACHC Application to Rewlew or Challenge AL Criminal History Record Informaiian will be reviewed by an
ACIC nffictal, slong with the documentation providad, The applicant will be notifled as promptly as possthla of
the results of the challange and you may appeal a decislon that 13 unsatisfactory to you according to the

pmcadures established by the ACIC Commission,

Questions? Contact the Alabama Crimnal Justice Information Canter’s Crime Statisties and Information Divislon
by calling 334-537-2459, ACIC's normal business hours are Monday through Friday,
from B:00 a.m. untl] 5:00 pm. Central Standard Time (CST).

Pagn2 ¥ 2 ... Appondin A« Chapher 26502 ~ AL Acdmiinititeativn Coda ~ Effectivn Juno 19, 2012 A CopnaL b ¢ BN CENTIR
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Appandic A - Chaptar 265-X-2 ALABAMA CRIMINAL JUSTICE INFORMATION CENTER
Cimimlsigntamiod | Appiication to Review or Challenge
I‘ Alabama Criminal History Record
"t thy contero, Information

PART I: Applicant Information

Full Name (First, Middle, Lust, Sufx: BUrtoN Wheeler Newsome

Applicant Current Address: 1450 Dunnavant Valley Road

ity Leeds Stabe Alabama 21p Coda: 3504

Allay or Nidknzmals): SewfGender [(FiVale  [FRemsle
Soclal Secrity Nurmber: 200-27-7001 Dt of atethy D14/ 1968 {manth/date/vear)
Rmee: [f]white OBlack CAstan Jindlan 0 Other (pleasa spacify)

Current Driver's Licanse Number, 3303132 tssulng State: AlBDEMA

Current e-malt address: buri@nawscmelawiio.com

Hame Phona 2 | ) Coll Phorie g; (205 1 857-8570

Work Phone (208 _) 747-1072 Extension:

1. My requestlato (check afl that appivh
{#] Review & copy of my CHRI malntained by ACIG
[0 challunge specific ieerms n my CHRI malntalned by ACHC (see requiremants in Part i of this epplication).
Recelva o Cerfitiod Offlfe] Cririnal Record as retuired 1o fio 6 Petition tor Expingement of Reow,
2. Included with ey Application ara the following ftams:
{#] Therequired copy of my valid photo ldantification {see “Appendix A® for upplication Instructions for
requirements and for acceptod forms of tdentificatian),
@ Tharequired $25.00 edmirdstrative fes (must be In the farm of a money erder or Cashfers checks
mde payuble to the STATE OF ALABAMA). '
A classifiable copy of my own HigerpHnts taken by law enforeemant as retulred (please see
“Apgandix C° for instructions).

5mmmmwmwmmmwmmmmmmmm
rrintained by the Alubama Celminal Justics infermetian Canter; Alabomey's official eriminal hiskory rapository, By signing below oad
submltting thts opplicatian,  havaly verify that the informotian isted (n my appliatin ard i the attwhed dosimentation & camest, |
afea oekemlodye thot | indarstand that, i azcordunce with Saction 42-8-601 of the Coda of Alnbana 1975, et any perso) who willfilly
gty oblalny o secks tv abialn evimbet offender recamd Infarmation unsler false pretenses, r who wilfidly copmumizates or seoky to
commtelente crimingl offerder recard Infarmition t) any ooty or pevson withowt autherization, mmy bo quilty af a filony, aud sholl ba
md;mm:n} wm;‘mwmmmmmmmwm the catn penitentiary for not mare than fwe yeen or both, §41-9-60%,
r iN75)]

Appliant Signature @6 paa_ 101 X | 2044

Pogn 2082 — Appetls A= Elagrtor 2632 = AL Audmidstrativg Cocy = Etfactlve funa 11, 2013 ALASAMA, Crimiiind JUstes [-omsoen CERTER
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Natery WMn
My Comumission expices: Ny Oembinin g Ot s

£sf Robert B Lusk, Jr

ROBERT E. LUSK, JR. (LUB005)

Atiorney for Plaintifiy: BURT W, NEWSOME
and NEWSOME LAW, LLC.

LUSBK LAW FIRM, LLC
P, 0. Box 1315

Fairhope, AL 36533
251-471-8017
251-478-9601 Fax
Husk@lusklawiirmile.com

Certificate of Service

I hereby certify that I have filed electromically and served a copy of the foregoing upon
the below llsted parties to this action by placing a copy of same in the United States Medl,
postage prepatd and property eddressed, this the 218! day of Aprl, 2015,

5§, Allen Baker

Amelia K. Steindorff
Balch & Bingham

1901 Sixth Avenus North
Snite 1500

Birmingham, AL 35203

James B, Hill, Jr,

Hill, Weisskopf & Hill
Moody Professional Bldg
2603 Moody Parkvway -
Buite 200

Moody, Alabarna 35004

Rabert Ronnlund

P.0, Box 380548
Binmingham, AL 35238

{3/ Robemt E. Lusk Jr
ROBERT E. LUSK, JR. (LUS(05)
Attorney for Plaintiffs
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EXCERPTS FROM

NEWSOME RULE 59 MOTION IN CIVIL CASE

(Exhibit S to “Response of Burt W. Newsome to Motion of John Bullock to
Use Contents of Expunged Filed” delivered to Bonita Davidson on June 1, 2016)
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it ELECTRONICALLY FILED
) 928/2015 4:29 PM
g 01-CV-2015-500190,00
CIRCUIT COURT QOF
JEFFERSON COUNTY,
ANNE-MARIE

L ALABAMA
ADAMS, CLERK

IN TEE CIRCUIT COURT OF JEYFERSON COUNTY, ALABAMA

BURT W. NEWSOME and
NEWSOME LAW, LLC

Plaintiffi,
V. Case No.: CV 2015- 900190.00

CLARK ANDREW COOPER,
ET AL

Defendants,

Come now the plaintiffs, Burt W, Newsoms and Newsoms Law LLC, and move the court
pursnant to rule 59 of the Alabama Rules af Civil Procedure to alter, smend, or vacate the orders
duted Avgust 31, 2015, dismissing all of the plaintiffs’ claims against all defendants and denying
their motion to reconsider the dismissal of their claims against defendamts Bullock and Seler, or in
the alternative, to grant them 2 new trial. This motion is based on all documents of record and the
Affidavit of Robert E. Lusk, Jr. (Exhibit 1) end the Afidavit of Burt W, Newsome (Bxhibit 2) and
the attechments thereto (exhibits A-H), all of which are attached hersto and filsd herewith, As
grounds for this motion, the plaintiffs show the court the follawing, sepavately und severally:

L. The court erred tn granting the Motlons 19 Diuiisy of the defendants Clalborne P,
Seier and John W. Bullock, Jr, and in denying the Plainmtiffs’ Motlons to Reconsider the
Dismissals, because the sole basts asserted for dismissal was a “Deferred Prosecuiion and
Release Agreement,” and this was not a sufficient ground or basis to disatisy the plaintffs’
eledmns, for the reasons siated helow, separately and severaily:

8 |
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() Court XIIX of'the Amended Complaint alleges that “the defendants John Bullock anvd/or
Clafborne Seler , . . made false representations to Newsoms regarding the true nature of his
eriminal charges,” thereby mducing him to sign the relsase (Document 69, 7 97), YA relense
obtained by frund iz void,” Tuplor v. Dorough, 547 So. 2d 536, 540 {(Ala, 1989).

In ruling an & motion to dismiss, the “court nmst accept the allegations of the complaint as
true” Ex parte Retivement Systams of Alabama, 5.C. No. 1140170 (Als. June 12, 2015), The
defondants did not fils & Motion for Summery Judgment, supported by afidavits or other
evidentiary materinl, rebutting the plaintiff’ cloims of fraud. “A summsry-judgment movent does
not discherge hiy initial burden to chellenge the sufficiency ofthe evidence of & nonmovant’s claim
hy simply ignoring the claim.” Free v Lassater, 31 So. 3d 85, 80 (Ala. 2009). As 2 result, there
was no valid bagis for dismissing the plaintiffy' olaims,

The court eonsidersd an almngt identical fact situation in Underwood v, Allstate Insuranece
Ca., 530 So. 2d 258 (Ala, 1991). The plaintiffs sued Allstate for uninsured motorist benefits;
Allstate filed a Motion to Dismiss supported by a release; and the plaintiffs alleged that the release
wag procured by frand. The trinl court dismissed the plaintiffs* case, bot the Alabuma Suprems
Cowrt reversed:

The plaintiffs, Anthony D, Underwood and Moureen K. Underwood, sued Allstate
Insntance Company for uninsured motorist banefits for parsonal injurles suffered by Mr,
Underwood and loss of consortiund sfferad by Mrs, Underwood.

Allstato filed & motion'to dismiss the Underwoods® complaint pursvant to Al R. Civ. P,
Rule 12(b)}(6), and submitted a release of the uninsured motorist benefits signed hy the
Underwoods and steting on its fiwe that it wes a “full and final” settlement of all ¢laims.
Allstate claimed it had reimbursed the deductible to the Underwoods and had settled the
uninsured molorist claim for personal injuxy.

The teial court held a heacing on Allstate’s motion but took no testimony, and neither party
fﬂedanyaﬂdavrm InrespomtoAIlsteies mﬁom_ﬂnﬁm&ﬁhﬂm cmm:er-

2
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mmgmemmmﬂsmhndpmﬁouslymﬁ,mdmhedwthemmnmmﬂ

The court conducted another hearing on Allstate’s motion, No testimarry was taken and no
affidavits wers filed at this hearing efther. The trial court granted Allstate’s motion, and
tie Underwoods appealed,

Besause Allstate filed mutters owtside the pleadiags in support ofits Rule 12(b)}(6) notion,
wetreertitasaRuleSﬁmnﬁonformmarymﬂgmm. Aaprmnslystated,.&m
reles b

upported ita Ruls 12(bY6) otion

.tbﬂ_lhuﬂ,e_r.m--

Had Allstate in this case filed sdmissible evidence in support of its motion for sumrary
fudgnent, 45 permitted by Rale 56, sotting out all of the representations it hed mede before
the execution of the releass, and that the evidetoe tegatived the Underwoods' allegations
that the releass was procuved by frand, then the Underwoods could oot have relied upon
the mere allegations of thelr amemnded complaint. GF Ray v. MidReld Park, Inc., supra.
Allstate did not do thivg theradhes, it fiiled to sustain its burden of showing thet no geovine
issue of fact remained in the oage,

Bmdonthﬁﬁtregom&thajudsmmofthetﬁalmmisduﬂiob@anditishereby,
roversed, and the canse is remanded (550 So. 2d at 258-59),

Faotnally, this cass is indistinguishable from Underwood, The plaintiffy filed a complaint
just a8 in Underwood the defendants filed o motion to sy end avelease just as in Ukderwood,
the plaintiffs amended thefr complatat und alleged frand just a8 in Underwood; end the dofiudants

foiled to rebut the plaintiffs’ frond olaim just as in Underwood,

{b) Count XTI of the Amended Complabnt aileges, “Newsome wes upawere of the
gonspiraey to bring false crimingl charges againgt him at the thone he signed the releass” (Dosument
69, ¥ 99). “Although parties may exesute an agreement that will release claims or damages rot

Minnifiald v. dshoraft, 303 So. 2d 818, 827 (Ala, Civ, App. 2004).
The relenss doag not express an intent to releass “aulennwn claima,® and the defendants
offered no evidence to rebut plaintiffy® allegation that he was wnaware of the conspircy to falsely
3
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charge him with a cvime when he sigred the release. “A summary-judgment movant doss not
disoharge his initial burden to challenge the suffiolency of the evidenve of a nonmpvant's claim
by sirply ignoring the olaim."” Free v Lassater, 31 So. 34 85, 90 (Als., 2009),

(%) The release on which the deftndanta rely iy a “release-dismissal agreement.” “In
exchange for this release, this case will be either digmissed immediately, or pursuant to conditions
noted above” The United States Suprems Court conidered the validity of such sgresments fn
Town af Newton v, Rumery, 107 8, Ct, 1187 (1987),

The court held that the validity of such agreements must be determined on a cese-by-case
basls, The plurality opinion found thet the partioular releass in that case wag enforceable because
thres frotors were sutisfied: “{W]a conclude that [1] this agreement was waluntery, [2] that thare

pate™ (107 8. CL at 1795), The proponent of such & ralease

st “prove” thess three fzctoraas a condition of enforcement (107 8. Ct, st 1196). The defendants
offered no evidence to meet this burden of proof

Tn Couglen v. Coots, 5 F.3d 970, 973 (6% Cir. 1993), the Sixth Circuit reversed the dismissal
of a plaintifPs olsims based on e release-dismissal agreement, The cout held,

[TThe Rumery opidon Instrasts uy that before a cowt properly may conclude thet a
particulayr releage-dizmissal agreement is enfirceable, it mmust specifically determine that
(1) the agresment was volurtary; (2) there was oo evidence of prosecutorial misconduct;
md(&)enfomemaﬁofthsagwmmﬁwﬂmtadvmmlyaﬂmtmlm&ﬂpubﬂcmm

mcmded‘relwmhﬁwbmhﬂdmtmbeagainstpuhﬁumﬁwm  Rumazy,”
and, in effect, treated the release ay preswmptively valid,

In Pattarson v, City of Alron, No, 13-4321 (6th Cir, July 22, 20185), the Sixth Cirenit again
raversed the dismisgal of a plaintifi's clabms based on & relensedismissal agresment:
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Rumm:p regquires thet, in order for a cowrt to find lack oﬁmmtnrlal mismndum, theparty

In Cain v. Borough, 7 E.3d 377, 383 (3cd Cir, 1993), the Third Circuit revemsed the
dissnissal of o pladntif’s elaims based on a relesse-dismissal agresment:
As we have explained, beeange the District Attomey made no case-specific showing that

thn pubno interest was wwed by obmining thae relwza, mg_d_igmg_;muz
g ut 4y o : et renquire 8 satisffed, We will

rovars thegmm ofmmnmyjudgmant for the d e
Finally, in Stamps v. Taplor, 218 Mich, App. 626, 635, 354 N.W.24d 603, 607 (1994), the
Michigan coupt raversed the dismissal of a plaintiff®s olaims based on a release-dismissal

ngreement:

In the present ease, the tridl court did pot enalyze the velevant fictora established by
Rumery, Instead, the trial court upheld the releaso sivaply because it was applicable and
unambigaous, Accordingly, we reverss and remand with instructions for the trisl court to
male the specific evaluations called for by this opinion.

These cases establish thar the burden of proof ineposed by Rumery is an evidentiary burden
and that a release itself cannot meet that burden, The defimants must offer evidence, Although
Rumery wes o 1983 action, the plaintiff's clatms wers similar to those asserbed by Newsoms, The
plainiff in Rumery “elleged that the town and its officers had violated hin constitutional rights by

g him falsely.” Newsoms alleges thet Bullock and

(count 13), end ctured him to be falsely ivprisoned (count ITI).

This court should apply the Rumery enalysis to the validity the of release-dismigsal
agraement just es the Michigan court did in Stamps. Here, the defendants offered no gyidence to
prove compliance with any of the Rumery factors, Consequently, the court emed inrelying on the
releass as basis fr dismissing the plaintiis® claims

95



DOCUMENT 646

VLLUMBNL 263

2. The conrt erred in dismissing the platntiffs® claim that the release was obiained by
Fraud (counts XTEXIT) because ny party fliled a Motion t Dismiss, Motion for Judgment on
the Pleadings, or Motion for Summary asserting any ground ar reason that the fraud counts
should be dismissed, The couat’s dismissal of these counts without such a motion danied the
Dplalnrlfys due process aof law.

In Movra v, Prudantial Residenttal Sarvices Lid, 849 So, 2d 914, 927 (Ala. 2002), the court
held, “The trial court violates the rights of the nonmoving party if it enters a summary judgment
an its own, without auy motion having been filed by a party.”

4. Section 13-27-6 of the Alabama Code provides that anyone who “uses” the contents
of an expunged flle without « conrt ovder Iy guilty of a Class B misdemeanor, The “Deferved
Proseetion and Release Agreement” on which the court based iy dismissel of the clalms
against Ballock and Selor Is part of the “fila® concerning Newsome's arvast, and that fils has
been expunged. As a mavter of the publle pollcy expressed in the expungement striuts,
“expunged records” arg not g luwful basis for dismissing Newsome's elalms.

The reeords aud file concerning Newsome®s arrest for menacing wers expunged by order
af'the Cireuit Court of Shelby County on September 10, 2015, in case number CC 2015-000121.00
(Bee Order of Clreuft Court of Shelby County, Alsbams divecting that any and all records
of the charge, arrest and fncarcaration be expunged attached as Exhibit “H” to the Newsome
Afftdavit). Section 15-27-6(b) of the Alabama Code states, “After the expungement of recopds
pursuant to subsection (a), the proceedings regending the chawe sha
ocaured,” Section 15-27-16(g) further provides,

Notwtthatmdmg emy mher pmviaion of this ohapher Q;_MMMM

I 1 clt ; ho intentionally and
ma]ioiously divulges, mkes known, meala givas aceess to, mekes publie, uges, or

6
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“Uge” of the “Deferred Prosecttion and Release Agreement” is now a criminal offense,

The expungement statute expresses 4 broad, soclal policy to restore the foxmer, criming] defendant
to the condition that would have existed if no criminal charge had aver been filed, Dismissing
Newsome's claims erlsing from an expunged wrest — or permitting the prior dismissal to stand —
‘based on a release thot has itself been expunged thwarts the poliay of the expungement statute,

4, The conrt arred In holding that “Deforred Prosecution and Relenss Agreement”
operuted 1o release Claiborne P. Seler bepause via documant applies only to named entltles or

pariies, and Saler Is not named i the document as a party or hanefleiary.
Secton 885(1) of the Restatement (Second) of Torts states, “A. valid release of ons

torttbasor fom Hability for o harm, given by the injured party, does not dicehorge ofhers Hable for

to discharge Seler.

5. Tho court ﬁﬂ"ﬂd In holding that “Deferved Prosecuatton and Releass Agrecinemt”
aperated to release Claiborne P, Seler because the doctment does not release the “agents and
employaes® of “compluinanis [or] withesses.

Although the release reflects an intent to release the “agents and employees™ of “Shelby
County,” “the Sheriff of sald County,* “law enforcement or investigative agencles,” and “the
public defender,” the release does not dischurge the “agents and employees” of uny other entity:

The Defendmt does hereby prapt o fall, complete and absolute releass of all civil and
mmﬁnﬂchmmmmhgdnmummdkecﬂyﬁomﬂmmmthemmofmbmm

1 The Aldbame court relied on section 385 of the Resatement in Ex parta Goldsen, 183 So, 2d 53,
55 (Ala, 2000), and Lowry v, Garrett, 792 Sa. 24 1119, 1122 (Ala, Civ. App. 2001),
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to refnstete all of their claims ag to all parties, to grent thefr motions to compel discovery from
Renasant, Bullock, and Gaxlola, and to deny Bullack’s motion for award of attomey’s faes,

Respectfully submitted this the 28th day of September 2015,

L i
ROBERT E. LUSK, IR, (LUS005)
Attorney For Plaintiffs BURT W. NEWSOME
AND NEWSOME LAW, LLC

LUSK. LAW FIRM, LLC
P. O, Box 1315
Fairiope, AL 36533
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