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STATE OF ALABAMA,
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V
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June 3, 2016

Jill B. Sanders, CSR, RPR 
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1 P R O C E E D I N G S

2

3 MR. RONNLUND: Robert Ronnlund, Scott

4 Sullivan, here for Claiborne Seier.

5 MR. HILL: Jim Hill for John Bullock.

6 MR. JUSTICE: William Justice. I represent

7 Burt Newsome.

8 MR. HEPBURN: Roger Hepburn representing

9 the State of Alabama, if we are a party to this

10 at all.

11 THE COURT: Does anybody disagree that all

12 that has been filed is under CC-2015-121?

13 MR. JUSTICE: Well, when we attempted to

14 file in the clerk's office under that case

15 number, they wouldn't let us.

16 THE COURT: Well, they don't because it has

17 been expunged.

18 MR. JUSTICE: Correct. That was the case

19 number of the expunged case, so I assume that

20 would be the right number.

21 THE COURT: Well, what I'm asking, is there

22 another case number that any of this has been

23 filed?

24 MR. JUSTICE: Not that I know.

25 THE COURT: A  lot of it hasn't been filed.
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it's been handed to me.

MR. JUSTICE: Correct, because it couldn't 

be filed in the clerk's office.

How did you manage to get yours filed and 

they wouldn't let us file?

MR. RONNLUND: I sent someone who is very 

persuasive.

THE COURT: Okay. The first thing, what 

all do we have here motion wise?

MR. HILL: I think mine is the first 

motion. Mine is the first motion.

THE COURT: Okay. Well, some of them is 

entitled different things. You actually filed 

requesting the use of the contents of the 

expunged file, correct?

MR. HILL: Yes, sir.

MR. RONNLUND: Judge, I filed the second 

motion joining in with Judge Hill's motion, and 

beyond that I said that the expungement should 

be set aside under the statutory provision that 

this court has the jurisdiction to do so under 

the false pretense exception to the expungement 

statute.

THE COURT: Anything else? I know there is 

a response.
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1 MR. JUSTICE: I filed a response to each

2 one and then we filed a further motion to make

3 sure that, depending on how things end up here,

4 if the expungement stays in effect all of these

5 subsequent things are also —  would also fall

6 under an expungement order.

7 THE COURT: From what I read —

8 MR. RONNLUND: Is this what you are talking

9 about (indicating)? I had two things hand

10 delivered to my office and this was one.

11 MR. HILL: Okay, Judge. Here is the deal

12 or here is my theory on this. I'll just give

13 you a brief history.

14 THE COURT: I know the history, but you

15 give it to me also just for the record.

16 MR. HILL: Very briefly. I think in

17 October or November of 2012 —

18 MR. BULLOCK: 2012.

19 MR. HILL: He was going to —  Mr. Bullock

20 was going to the dentist. It was about 8:00

21 o'clock in the morning. He gets out of his

22 automobile, and Mr. Newsome pulls a gun on him.

23 Mr. Bullock gets a warrant for Mr. Newsome.

24 They come down here via the district attorney's

25 office and Mr. Bullock. A deferred prosecution
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1 is entered into, a release is signed that 

releases Bullock, the DA's office, the Shelby 

County sheriff's office, and everybody else in 

the whole wide world from civil liability.

Two years later —  I think it's January of 

2014 —  Mr. Newsome files a lawsuit. His 

lawsuit sounds in conspiracy, fraud. Basically 

what happened. Judge, I think is that after 

Mr. Newsome gets arrested and his mug shot gets 

up and all this kind of stuff happens —  it 

always happens when someone gets arrested —  

apparently someone from Balch Bingham got ahold 

of that and sent it out to some people.

Mr. Newsome files a lawsuit not only against 

Balch Bingham, but he files a lawsuit against 

John Bullock and Claiborne Seier.

Claiborne Seier is in this because 

apparently some time in the past his brother, 

Albert, pulled a gun on Mr. Newsome. Apparently 

the whole theory of their lawsuit is there is a 

conspiracy between John Bullock, Claiborne 

Seier, and Balch Bingham, to interfere with Burt 

Newsome's business relationships.

So, that's fine. He files a lawsuit. We 

file a motion to dismiss in front of Judge
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Smitherman who has this case.

In a nutshell, here is what we say: Here is 

a release. It's plain on its face. It releases 

Mr. Bullock. It released us from this lawsuit.

He then —  after all —  by the way. Judge, 

at the time we did that, we filed the release, 

we filed the warrant, we filed the documents 

that we obtained from the District Court of this 

county, the clerk's office of this county, prior 

to any expungement. We obtained those records, 

we filed them in the Circuit Court of Jefferson 

County. We ask that this case be dismissed 

based on —  really based on the release. A 

month or two after that, Mr. Bullock files an 

amendment —

THE COURT: Mr. Bullock?

MR. HILL: I'm sorry, Newsome —  files an 

amendment. His amendment now drags in something 

called —  he now drags in fraud. It's the same 

allegation, he just makes another count of 

fraud. Judge Smitherman dismisses us. Sometime 

later Judge Smitherman reinstates all of this.

In about August of 2015, Mr. Newsome files a 

motion to expunge. There's a hearing before 

Judge Reeves. The district attorney's office
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1 objected to the expungement. The district 

attorney office filed a written objection to the 

expungement —

THE COURT: Which was late?

MR. HILL: It was. We filed one, too, 

Judge, but nobody sent us anything until the DA 

sent us a notice to appear. So we filed a 

motion to object to the expungement.

We appeared. The expungement record doesn't 

say you have to file —  it says —  what the 

statute says is that a judge, if nothing is 

done, can expunge those records just based on 

the pleadings.

We stand in front of Judge Reeves.

Mr. Bullock asked him not to expunge these 

records. Originally he does not, and then he 

comes back later and does. I can't tell you 

why. We didn't have a second hearing, I can 

tell you that.

The first hearing when we all stood before 

Judge Reeves and said don't expunge these 

records, the victim was standing in front of him 

and he denied the expungement. And then, for 

some reason, he comes back later and grants the 

expungement. I can't answer why. Like I said.
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1 we didn't have a second hearing, didn't have a 

second opportunity to be heard in that case.

Mr. Newsome then files motions in the court 

saying you can't use the release, you can't use 

any of this because it's expunged. In the civil 

case, the very basis of which is the actions 

that he took pulling a gun on somebody that he 

doesn't even know, alleging a conspiracy between 

two men —  by the way. Judge, who met this 

morning for the first time in their lives —  and 

now he says you can't use those expunged 

records.

Well, those expunged records. Judge, say —  

the statute that deals with this, which is 

15-27-16, says you can't use them absent a court 

order. That's in 15-27-16(a), absent a court 

order —  expunged without a court order.

So, Judge, we want a court order from the 

Circuit Court that granted the expungement that 

we can use the records in a defensive posture 

against the civil lawsuit brought against 

Mr. Bullock by the person who pulled a gun on 

him and entered into a deferred prosection with 

the district attorney's office of this county 

and signed a civil release, and now he says we
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1 cannot use the release, we cannot do any of 

this, all of that's expunged, all of it's gone 

it is held for naught.

You know, if he wants to talk about fraud on 

the court, there is a fraud on the court. There 

is a fraud on the court.

I'm not going to argue Mr. Ronnlund's theory 

because he will do a much better job than I 

will, but I join in his request that you just 

set the expungement aside. That's the fraud 

that's been perpetrated. Judge.

And there are a plethora of cases —  not 

from this state, but from other states, again, 

that Robby has cited to you, that talk about 

using expungement in a defensive position and 

they have always been upheld in every other 

state. We ought to be able to use it.

That will work for right now. Judge, that 

sums up my thoughts.

THE COURT: Go ahead.

MR. RONNLUND: I just think that the 

expungement in this case can be set aside.

There's a provision in the statute 15-27-17 that 

says that the court may set aside an expungement 

at any time if it were granted under false

E x h i b i t  1 3  t o  N e w s o m e  P e t i t i o n  0 1 0
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1 pretenses.

One of the foundational prerequisites of any 

court in the State of Alabama granting an 

expungement is that the terms and conditions of 

the underlying agreement, sentence, whatever it 

may be, must be fulfilled and completed. There 

must be a representation under oath by the 

petitioner that all underlying requirements of 

the underlying case be fulfilled.

One of those in this case particularly with 

respect to Mr. Newsome was that he released all 

civil and criminal liability related to that 

underlying offense where he pulled a gun, and 

it's over with. The whole point of that was to 

bring finality to this incident.

He made that representation which was —  to 

Judge Reeves, which was blatantly false. There 

was a pending case. The terms of the deferred 

prosecution agreement —  which, by the way, I 

think in Shelby County it's titled deferred 

prosecution and release agreement —  had not 

been fulfilled. There was a pending civil 

lawsuit in violation of the agreement pending in 

the Circuit Court of Jefferson County. It's 

still pending to this day. If he wants to
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1 dismiss it with prejudice here or sign

2 something, maybe there's an argument it

3 shouldn't be set aside. But the bottom line is

4 that the foundational prerequisite to an

5 expungement was not met and it's still not met

6 today.

7 So we can argue about using the records and

8 how they should be used and anything else, but I

9 don't think there should have even been an

10 expungement in the first place. In fact, now in

11 the pleadings that have been filed that I got a

12 copy of yesterday, there is something about that

13 the deferred prosecution and release agreement

14 is void. Well, if it's void, then we need to

15 put this case back on the active docket of the

16 District Criminal Court of Shelby County and go

17 have a trial.

18 MR. HILL: Your Honor, we will go along

19 with that. If you want to set the whole thing

20 aside, let's have a menacing trial and let's

21 see —  let's have a trial. Let's let the DA

22 prosecute.

23 THE COURT: What about the argument that

24 the court lost jurisdiction after thirty days?

25 MR. RONNLUND: The statute is absolutely
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1 clear that the court may do it at any time. 

15-27-17 does not say the Court may do it within 

thirty days, the Court may do it within 

forty-two days, the Court may do it within 

ninety days. There is no time period.

And the point and reason to that is clear, 

because false pretenses don't always show up 

overnight. We said from the beginning that we 

never got a notice from the district attorney or 

Mr. Newsome or the Circuit Court of Shelby 

County or anybody else there was going to be a 

hearing that we needed to come down here and 

appear on. Thankfully Judge Hill did and showed 

up and vicariously represented our interest.

MR. HILL: May I throw in one more thing 

about the thirty days if you don't mind?

THE COURT: Sure.

MR. HILL: Let's assume for a moment that 

Mr. Newsome had filed his motion to expunge 

prior to the time that he filed his lawsuit and 

it was granted. The truth is, Mr. Bullock 

wouldn't have come down and cared if he hadn't 

filed a lawsuit. You know, if he had cared, he 

would have insisted that it go to trial then.

He didn't.
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1 I think the statute says that the reason 

that a court order can be granted to allow those 

is just this kind of a situation, because he 

wants to use it offensively. We just say, hey, 

he brought a lawsuit against us based on the 

facts that occurred when he pulled the gun, we 

ought to be able to use the facts when he pulled 

the gun.

THE COURT: Okay.

MR. JUSTICE: First of all to address 

Mr. Bullock's motion. That is filed too late, 

past the thirty days. What that is is wanting a 

second bite at the apple. If there was a 

dissatisfaction with the expungement order, the 

statute provides a review by certiori.

Mr. Bullock participated in the expungement 

proceedings.

The reason Judge Reeves withdrew the first 

order denying the expungement was in response to 

a motion on Mr. Newsome's behalf that the 

grounds for that denial was incorrect under the 

law. The judge said, hey, this isn't the kind 

of charge that can be expunged. Well, that was 

shown not to be so.

As far as filing Mr. Bullock's motion, if
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1 there was a disagreement or a dissatisfaction 

with not being able to use these documents in 

the civil case, then there should have been some 

action taken within thirty days of that second 

order granting the expungement.

The court order that's being referred to in 

section 15-27-16 refers to criminal liability 

under a Class B misdemeanor. Anybody that uses 

these expunged orders without a court order is 

guilty of a Class B misdemeanor. It doesn't 

create —  that statute doesn't create any rights 

to this kind of relief that's being asked. It's 

only limited to that situation of avoiding a 

criminal liability. Any of these claims by 

Mr. Bullock should have been raised at —  in 

front of Judge Reeves at the time of the 

proceeding that resulted in the expungement 

order.

As far as Mr. Seier's motion. First of all, 

Mr. Seier is not a party to the expungement 

proceeding. He has complained that he didn't 

get notice, but the statute doesn't provide for 

him to have any notice of it. In fact, if you 

read the statute closely, the statute does not 

require —  didn't even require notice from
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1 Mr. Newsome to Mr. Bullock, the victim. The DA 

is the one that is supposed to contact the 

victim. Under the statute, it's only under a 

limited situation that the DA —  it says "may 

contact the victim." So that notice argument is 

really a red herring in this case.

The thrust of Mr. Seier's petition or motion 

is that Mr. Newsome's original petition for 

expungement was made under false pretenses 

because there was a release in the dismissal and 

release order. It's not a deferred prosecution, 

it's a dismissal and release order, and that 

release has been violated by him filing suit. 

Therefore, when he filed his expungement 

petition, he was in violation of the conditions 

of his criminal dismissal.

First of all, the order of dismissal itself 

does not have any conditions to it, but the 

relief —  filing a suit is not a violation of 

the release. It's not —  there wasn't a 

covenant not to sue in the release. It was —  

you can see for yourself the wording. The 

release is attached as an exhibit to many of the 

things.

Of course, we would contend that the
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1 release —  in attempting also to release 

criminal liability is void as a matter of law. 

It's not enforceable.

The civil suit, the amended —  and I'm not a 

part of that civil suit, it's just what I have 

read. There was an amendment alleging that this 

release was obtained through fraudulent 

representations and a conspiracy. Mr. Newsome 

is entitled to pursue that in his civil case, 

but really it does not —  it doesn't affect what 

you can and cannot do here with this 

expungement.

Judge Reeves knew of the civil case at the 

time of the expungement proceeding because 

Mr. Bullock had filed his own objection, however 

late, raising this civil action that was in 

Jefferson County, and Judge Reeves was fully 

aware of it.

Basically our argument is you don't have 

jurisdiction over either one of these to grant 

them. It's too late for Mr. Bullock's. He 

should have sought review under certiori.

Mr. Seier doesn't have any standing or ability 

or rights under the statute to bring this up.

MR. HILL: Interestingly it was after the

E x h i b i t  1 3  t o  N e w s o m e  P e t i t i o n  0 1 7
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1 expungement that he raised we couldn't use the

2 release. You know, Judge, he wants it both

3 ways. Whether it's expunged or not, I don't

4 really care, not that bad. I want to be able to

5 use evidence in a civil trial of what has gone

6 on in the totality of the circumstances of this

7 case. To keep it out through some kind of

8 expungement-type order when that is not allowed

9 in any other state that we have been able to

10 find cases to, is just simply —  it's just

11 simply wrong.

12 MR. RONNLUND: And briefly addressing this

13 timeliness and jurisdictional issue. I would

14 like to see a citation to any statute, any case.

15 any rule, anything at all, a newspaper article

16 would be fine, that says that this motion to use

17 the records can't be filed within —  it has to

18 be filed within thirty days, that it can't be

19 filed outside of thirty days.

20 The statute doesn't say that. The plain

21 language of the statute says that the court can

22 enter an order. It doesn't say the court can

23 enter an order in thirty days or forty-two days

24 or any period of time, it says this court can

25 enter an order —  it says any court can enter an
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1 order. Mr. Bullock, and now my client

2 Mr. Seier, are asking this court for an order.

3 Additionally, with respect to setting it

4 aside under false pretenses, it's the same

5 thing. There's no time limit. There's no

6 thirty days. We keep hearing thirty days.

7 thirty days, thirty days. It's say it aloud

8 five times and hope it becomes the truth.

9 It can be aside at any time by this court

10 for false pretenses. The fact of the matter is

11 that there was a specific representation sworn

12 under oath that the conditions of the

13 prosecution agreement were fulfilled, and they

14 were not. We shouldn't give anybody the benefit

15 of the doubt for —  I mean, this is to give

16 somebody a fresh start, to let bygones be

17 bygones.

18 That is the whole purpose of the expungement

19 statute. They bought up the legislative history

20 of it. There is a lot of statements to that

21 effect. And if we are going to keep dragging

22 this stuff into court, let's let it all be

23 public. Let's let it all be out there. There

24 shouldn't be some freebie given just because

25 somebody is a local lawyer here in Shelby County
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1 to just get away with it, basically. There

2 should be some accountability.

3 MR. HILL: Can I read the release just one

4 second?

5 THE COURT: I have it right here. I've

6 read it.

7 MR. HILL: "Full, complete and absolute

8 release of all civil and criminal claims."

9 THE COURT: No, believe me, I've read it.

10 but I've read it many, many times in the past.

11 So, it's Burt's position that this release

12 is in effect, as far as a criminal case, means

13 nothing because it is illegal?

14 MR. JUSTICE: Yes, sir, among other things.

15 MR. HILL: Set aside his plea. Let's have

16 a trial.

17 THE COURT: I mean, I read what was filed

18 regarding that. Now on the —  under 15-27-17,

19 ‘ okay, it says: "Upon determination by the court

20 that a petition for expungement was filed under

21 false pretenses and was granted". In other

22 words, the petition had been granted, obviously.

23 for expungement.

24 MR. JUSTICE: Yes.

25 THE COURT: The order —  and we have that.
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1 "The order of expungement shall be reversed and 

the criminal history record shall be restored to 

reflect the original charges."

Now, normally you are not going to find that 

out in thirty days necessarily.

MR. JUSTICE: Right. I didn't make the 

thirty-day argument, as far as under that 

section. I attacked the false pretenses basis 

for that argument.

THE COURT: Now, I do agree that Seier, I 

don't believe, has standing in this case, 

because he wasn't in it.

MR. RONNLUND: As an officer of the court, 

we have now brought it to the court's attention.

I would say that, if nothing else.

THE COURT: I understand what you're 

pleading and everything.

MR. HILL: Judge, then Bullock has 

standing. He is the victim.

THE COURT: He don't have to be. No, I 

will tell you, I almost look upon this as a joke 

frankly, just to be —

MR. RONNLUND: It would be a joke if my 

client didn't have forty or fifty thousand 

dollars worth of legal fees.
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1 THE COURT: The idea that you signed this 

release and then totally disregard, you know, 

what you have signed. And then —  well, I don't 

know exactly how my order will read, but it's 

going to read some way or another to where —  I 

guess I could reinstate the criminal charge.

MR. HILL: That suits us.

THE COURT: But I think just fair play in 

the sense of what's right and wrong —  you know, 

this would seem like something that, you know, 

somebody would show on TV and people would, you 

know, curl their head up or something and say, 

well, you know, that can't be. Well, I don't 

think it can be.

MR. JUSTICE: Judge, a procedural matter, 

because of the weird posture of this case with 

it being expunged and having to file with you —

THE COURT: I understand.

MR. JUSTICE: If you can note in 

handwriting or something on all of the filing, 

you know, filed with the court or filed with the 

judge, or some notation other than these things 

just floating out there.

THE COURT: I'll do that. I understand 

your argument, which is a great argument. But,
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1 again, as far as just what is right or wrong —

2 and, you know, it may be reversed. I've sent a

3 couple down there —  and you are the one that

4 reversed me. I knew they were going to be

5 reversed when I sent them down there, too, but I

6 still thought it was the right thing to do.

7 MR. JUSTICE; At least you didn't put in

8 your order like —

9 THE COURT: No, but I mean —  you know.

10 this thing about filing tax —  where you've got

11 to make sure you actually hand it to the people

12 over there. You can file it in court, but

13 still —  you know, they said, no, you don't have

14 jurisdiction. You didn't send it to them, even

15 though it was filed in court five days before.

16 It's just my sense of what's right and

17 wrong. Like I say, I think under 15-27-17, just

18 the way that reads, I would think there is not a

19 limitation. I think when the court has

20 determined it was filed under false pretenses —

21 and from the pleadings it was filed under false

22 pretenses because apparently if you signed this

23 release and dismissal and then you're planning

24 on disregarding it or already has, I think

25 that's false pretenses. Okay.
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1 MR. HILL: Yes, sir.

THE COURT: Thank you.

MR. HILL: Good to see you.

THE COURT: Put your heads together and 

send me some type of order that I might change.

(End of Proceedings.)

J
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1 STATE OF ALABAMA )

SHELBY COUNTY )

I Jill Sanders, RPR, Official Court Reporter 

for the Eighteenth Judicial Circuit, do hereby 

certify that the foregoing proceedings were 

taken down by me in stenotype; that the 

stenotype notes were transcribed into 

typewritten form under my direction and control; 

and that the attached represents a true and 

accurate transcript of said proceedings.

I further certify that I am neither of 

counsel nor kin to any party or attorney 

involved in said action, nor am I in any way 

interested in the outcome of said action.

This the 6th day of June, 2016.

/Jill Sanders

JILL B. SANDERS, RPR 
ACCR: 191
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EXHIBIT 14 TO NEWSOME'S PETITION

Emails between Bonita Davidson and Burt W,

Newsome on June 28, 2016, about how to

file" the post-trial motion.



B u rt N e w s o m e

From :

Sent:

To:

S ub ject:

Bonita Davidson < b o n ita .d av id so n @ alaco u rt.g o v> 

Tuesday, June 28, 2 0 1 6  1:47 PM  

Burt N ew som e  

RE: Expungem ent

That is not true. A new employee didn't know she was to take in the documents, as the case was expunged, but we 
have those documents, the Clerk does not have them. I am just telling you...when you come to the Clerk's Office, they 
can call me to come up there and I will take the documents and give them to Judge Conwill. Simple.
B.

From : Burt N ew so m e [m a ilto :B u rt@ n e w s o m e la w llc .c o m ]

Sent: Tuesday, June 28 , 2 0 1 6  1 :38  PM

To: Bonita Davidson < b o n ita .d av id so n @ alaco u rt.g o v>

S ubject: RE: E xpungem ent

Actually, the clerk has filed in some pleadings for both of the other two parties 
and refused to take anything of mine.

Burt

Burt W. Newsome
Newsome Law, LLC
194 Narrows Drive, Suite 103
Birmingham, AL 35242
Phone: (205) 747-1972
Fax: (205) 747-1971 ■

From : Bonita Davidson [mailto:bonita.davidson@alacourt.gov]
S ent: Tuesday, June 28 , 2 0 1 6  1 :35  PM

To: Burt N ew so m e <Burt@newsomelawllc.com>
S ub ject: RE: E xpungem ent

Also, the Clerk has not been taking in the other documents. They are brought directly to me.
B.

From : Burt N ew so m e [mailto:Burt@newsomelawllc.com]
S ent: Tuesday, June 28 , 2 0 1 6  1 :04  PM

To: Bonita Davidson <bonita.davidson@alacourt.gov>
Subject: E xpungem ent

Bonita:

The C ircuit C lerk's O ffice  w ill n o t file  in m y Rule 5 9  M o tio n  

even  tho u g h  it is filing  in p leadings fo r  th e  o th e r parties.

H o w  am  I suppose to  file  this in fo r  Judge's consideration?

Does m y O ffice M a n a g e r just need  to  bring th is in to  you?

E x h i b i t  1 4  t o  N e w s o m e  P e t i t i o n  0 0 1



W e  are being blocked fro m  filing  o u r Rule 59  m o tio n  .

Please advise.

Thanks a lot.

Burt

Burt W . N ew so m e  

N ew so m e Law, LLC 

194  N arrow s Drive  

Suite 103

B irm ingham , AL 3 5 2 4 2

P h o n e:(205 ) 7 4 7 -1 9 7 0

D irect: (2 0 5 ) 7 4 7 -1 9 7 2

Cell: (2 0 5 ) 6 5 7 -6 5 7 9

Fax: (2 0 5 )7 4 7 -1 9 7 1

Email: burt(Snewsomeiawllc,com

Visit us on th e  w o rld -w id e  w e b  a t www.newsomelawlic.com

C o n fid en tia lity  N otice: Unless o th e rw is e  in d ica ted , th e  in fo rm a tio n  co n ta in ed  in th is em ail is priv ileged a n d /o r  

co n fid en tia l. If you a re  not th e  in ten d ed  rec ip ien t o f th is e m a il, th e n  any d issem in atio n , d is trib u tio n , a n d /o r  dup lication  

o f th is co m m u n ica tio n  is p ro h ib ited . If you  have rece ived  th is in fo rm a tio n  in e rro r, n o tify  th e  sen d er im m e d ia te ly  and  

destro y  th is co m m u n ica tio n .
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B u rt N e w s o m e

From :

S ent:

To:

S ub ject:

Bonita Davidson < b o n ita .d av id so n @ alaco u rt.g o v> 

Tuesday, June 28, 2 0 1 6  1:34 PM  

Burt N ew som e  

RE: Expungem ent

You just have to  bring it in to  m e. It w ill n o t be filed  in th e  Clerk's O ffice . 

Bonita

From : Burt N ew so m e [m a ilto :B u rt@ n e w s o m e la w llc .c o m ]

S ent: Tuesday, June 28 , 2 0 1 6  1 :04  PM

To: Bonita Davidson < b o n ita .d av id so n @ alaco u rt.g o v>

Subject: E xpungem ent

Bonita:

The C ircuit C lerk's O ffice  will n o t file  in m y Rule 5 9  M o tio n  

even  tho u g h  it is filing  in p leadings fo r  th e  o th e r  parties.

H o w  am  I suppose to  file  this in fo r  Judge's consideration?

Does m y O ffice M a n a g e r just need  to  bring th is in to  you?

W e  are being blocked fro m  filing  o u r Rule 59  m o tio n  .

Please advise.

Thanks a lot.

Burt

Burt W . N ew so m e  

N ew so m e Law, LLC 

194  N arrow s Drive  

Suite 103

B irm ingham , AL 3 5 2 4 2

P h o n e:(205 ) 7 4 7 -1 9 7 0

D irect: (2 0 5 ) 7 4 7 -1 9 7 2

Cell: (2 0 5 ) 6 5 7 -6 5 7 9

Fax: (2 0 5 )7 4 7 -1 9 7 1

Email: b u rt@ n ew so m elaw llc .co m

Visit us on th e  w o rld -w id e  w e b  a t www.newsomelawl c.com

C o n fid en tia lity  N otice: Unless o th e rw is e  in d ica ted , th e  in fo rm a tio n  co n ta in ed  in th is  em ail is p riv ileged  a n d /o r  

co n fid en tia l. If you are  no t th e  in te n d e d  rec ip ien t o f  th is em a il, th e n  any d issem ination , d is trib u tio n , a n d /o r  dup lication  

o f this co m m u n ica tio n  is p ro h ib ited . If you  have received  th is  in fo rm a tio n  in e rro r, n o tify  th e  sen d er im m e d ia te ly  and  

d estroy  th is co m m u n ica tio n .

E x h i b i t  1 4  t o  N e w s o m e  P e t i t i o n  0 0 3



EXHIBIT 15 TO NEWSOME'S PETITION

Newsome's "Motion to Alter, Amend, or

Vacate Judgment, or in the Alternative,

Motion for New Trial" delivered to Bonita

Davidson on June 28, 2016.



I N  T H E  C I R C U I T  C O U R T  O F  S H E L B Y  C O U N T Y ,  A L A B A M A  

S T A T E  O F  A L A B A M A ,

P l a i n t i f f ,

V .

B U R T O N  W H E E L E R  N E W S O M E ,  

D e f e n d a n t )

C A S E  N O .  C C  2 0 1 5 - 0 0 0 1 2 1

M O T I O N  T O  A L T E R ,  A M E N D ,  O R  V A C A T E  J U D G M E N T ,

O R  I N  T H E  A L T E R N A T I V E ,  M O T I O N  F O R  A  N E W  T R I A L

C o m e s  n o w  B u r t o n  W h e e l e r  N e w s o m e  ( h e r e i n a f t e r  “ N e w s o m e ” )  a n d  m o v e s  t h e  c o u r t  t o  

A l t e r ,  A m e n d ,  o r  V A C A T E  i t s  j u d g m e n t  d a t e d  J u n e  8 ,  2 1 0 6 ,  g r a n t i n g  “ B u l l o c k ’ s  M o t i o n  T o  U s e  

C o n t e n t s  o f  E x p u n g e d  F i l e ”  ( h e r e i n a f t e r  “ B u l l o c k ’ s  M o t i o n )  a n d  S e i e r ’ s  “ P e t i t i o n  T o  S e t  A s i d e  

E x p u n g e m e n t  P u r s u a n t  t o  A l a .  C o d e  1 9 7 5  §  1 5 - 2 7 - 1 7  a n d  J o i n d e r  i n  V i c t i m ’ s  M o t i o n ”  ( h e r e i n a f t e r  

“ S e i e r ’ s  P e t i t i o n ” ) .  A l t e r n a t i v e l y ,  N e w s o m e  m o v e s  t h e  c o u r t  t o  g r a n t  h i m  a  N e w  T r i a l  o r  h e a r i n g  

o n  t h e  P e t i t i o n  o f  S e i e r  a n d  t h e  M o t i o n  o f  B u l l o c k .  A s  g r o u n d s  f o r  t h i s  m o t i o n ,  h e  r e s p e c t f u l l y  

s h o w s  t h e  c o u r t  t h e  f o l l o w i n g :

I .  P R O C E D U R A L  B A C K G R O U N D

N e i t h e r  t h e  R u l e s  o f  C r i m i n a l  P r o c e d u r e  n o r  t h e  R u l e s  o f  C i v i l  P r o c e d u r e  m e n t i o n s  

“ e x p u n g e m e n t s , ”  a n d  t h e  E x p u n g e m e n t  A c t  d o e s  n o t  s p e c i f y  w h a t  p r o c e d u r a l  r u l e s  a p p l y .  T h e  

R u l e s  o f  C r i m i n a l  P r o c e d u r e  a p p l y  o n l y  t o  “ c r i m i n a l  p r o c e e d i n g s , ”  A l a .  R .  C r i m .  P .  1 . 1 ,  a n d  “ p o s t 

c o n v i c t i o n  r e m e d i e s . ”  A l a .  R .  C r i m .  P .  3 2 . 1 .  “ C r i m i n a l  p r o c e e d i n g [ s ] ”  a r e  l i m i t e d  t o  

“ p r o s e c u t i o n [ s ] , ”  A l a .  R .  C r i m .  P .  1 . 4 ( h ) ,  a n d  “ p o s t - c o n v i c t i o n  r e m e d i e s ”  a r e  l i m i t e d  t o  c a s e s  

w h e r e  a  d e f e n d a n t  w a s  “ c o n v i c t e d  o f  a  c r i m i n a l  o f f e n s e . ”  A l a .  R .  C r i m .  P .  3 2 . 1 .  T h e  c a s e  i s  n o t  a  

“ p r o s e c u t i o n , ”  a n d  N e w s o m e  w a s  n o t  c o n v i c t e d  o f  a n y  c r i m i n a l  o f f e n s e .  T h u s ,  t h e  R u l e s  o f
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C r i m i n a l  P r o c e d u r e  d o n ’ t  a p p l y .  I n d e e d ,  c o n v i c t i o n s  m a y  n o t  b e  e x p u n g e d .  S e e  A l a .  C o d e  §  1 5 

2 7 - 1 ;  1 5 - 2 7 - 2 ( 1 9 7 5 ) .

T h e  c o u r t  i n  P e o p l e  v .  L e w i s ,  3 5 6  1 1 1 . D e c .  6 0 2 ,  9 6 1  N . E . 2 d  1 2 3 7 ,  1 2 3 9  (1 1 1 . A p p .  5  D i s t .  

2 0 1 1 ) ,  a d d r e s s e d  t h i s  i s s u e :

[ W ] e  f i n d  t h a t  e x p u n g e m e n t  a c t i o n s  a r e  n o t  c r i m i n a l  b e c a u s e  t h e y  a r e  n o t  b r o u g h t  b y  t h e  

S t a t e  o r  a  m u n i c i p a l i t y .  I n  a d d i t i o n ,  t h e  p o s s i b l e  o u t c o m e s  o f  e x p u n g e m e n t  a c t i o n s  d o  n o t  

i n c l u d e  c o n v i c t i o n s ,  a c q u i t t a l s ,  n e g o t i a t e d  p l e a s ,  o r  n o l l e  p r o s e q u i  d i s m i s s a l s .  N e i t h e r  a r e  

e x p u n g e m e n t  a c t i o n s  q u a s i - c r i m i n a l ,  b e c a u s e  t h e y  a r e  n o t  o f f e n s e s  f o r  w h i c h  p e n a l t i e s  a r e  

b e i n g  s o u g h t .  A c c o r d i n g l y ,  w e  f i n d  t h a t  e x p u n g e m e n t  p r o c e e d i n g s  a r e  c i v i l  i n  n a t u r e .

A l t h o u g h  a n  e x p u n g e m e n t  i s  f i l e d  “ i n  t h e  c r i m i n a l  d i v i s i o n  o f  t h e  c i r c u i t  c o u r t , ”  A l a .  C o d e

§ §  1 5 - 2 7 - l ( a ) ;  1 5 - 2 7 - 2 ( a ) ,  t h e  E x p u n g e m e n t  A c t  d o e s  n o t  d e t e r m i n e  t h e  n a t u r e  o f  t h e  a c t i o n  o r  t h e

p r o c e d u r a l  r u l e s  t h a t  a p p l y .  T h e  c o u r t  i n  P e o p l e  v .  L e w i s  c o n t i n u e d .

W e  n o t e  t h a t  i t  m a k e s  n o  d i f f e r e n c e  w h e t h e r  c o u n t i e s  f i l e  e x p u n g e m e n t  p e t i t i o n s  w i t h i n  

p r e v i o u s l y  f i l e d ,  u n d e r l y i n g  c r i m i n a l  c a s e s  o r  a s  M R  c a s e s ,  b e c a u s e  r e g a r d l e s s  o f  t h e  

c l a s s i f i c a t i o n  o r  t h e  d o c k e t  n u m b e r , e x p u n g e m e n t  i s  n o n e t h e l e s s  a  c i v i l  r e m e d y  ( 9 6 1  

N . E . 2 d  a t  1 2 3 9 - 4 0 ) .

I n  t h e  a b s e n c e  o f  r u l e s  a d d r e s s i n g  e x p u n g e m e n t s ,  c o u r t s  i n  o t h e r  s t a t e s  h a v e  u n i f o r m l y  h e l d  

t h a t  t h e  r u l e s  o f  c i v i l  p r o c e d u r e  a p p l y .  I n  C a r s o n  v .  S t a t e ,  6 5  S . W . 3 d  1 1  A ,  7 8 4  ( T e x .  A p p .  -  F o r t  

W o r t h  2 0 0 1 ) ,  t h e  c o u r t  h e l d ,  “ E x p u n c t i o n  i s  a  c i v i l  p r o c e e d i n g ,  n o t  a  c r i m i n a l  p r o c e e d i n g . ”  I n  r e  

W i l s o n ,  9 3 2  S . W . 2 d  2 6 3 ,  2 6 6  ( T e x .  A p p .  -  E l  P a s o  1 9 9 6 ) .  T h u s ,  t h e  r u l e s  o f  c i v i l  p r o c e d u r e  a p p l y .  

S e e ,  e . g . ,  T e x .  D e p ’ t P u b .  S a f e t y  v .  M e n d o z a ,  9 5 2  S . W . 2 d  5 6 0 ,  5 6 2  ( T e x .  A p p . — S a n  A n t o n i o  1 9 9 7 )  

( a p p l y i n g  r u l e s  o f  c i v i l  p r o c e d u r e ) .

I n  S t a t e  v .  R i n e h a r t ,  9 1  L . W  -  0 0 9 4  ( 2 " " ^ )  ( O h i o  A p p .  -  2  D i s t .  1 9 9 1 ) ,  t h e  c o u r t  h e l d ,  

“ E x p u n g e m e n t  p r o c e e d i n g s  a r e  g o v e r n e d  b y  t h e  O h i o  R u l e s  o f  C i v i l  P r o c e d u r e . ”  I n  S t a t e  v .  

H u t c h e n ,  9 4 6  N . E . 2 d  2 7 0 ,  1 9 1  O h i o  A p p .  3 d  3 8 8 ,  ( O h i o  A p p .  2  D i s t .  2 0 1 0 ) ,  t h e  c o u r t  h e l d  t h a t  

“ e x p u n g e m e n t  i s  a  c i v i l  p r o c e e d i n g , ”  a n d  i t  a p p l i e d  t h e  “ O h i o  R u l e s  o f  C i v i l  P r o c e d u r e . ”
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T h e s e  c a s e s  a x e  e o n s . s t e n t  w . t h  A l a b a m a  l a w .  I n  E . p a r , e  T e a s . e y .  9 6 7  S o .  2 d  7 3 2  ( A l a .  

a im  A P P .  2 0 0 7 ) ,  . h e  C c n „  o f  C x l m a n a l  A p p e a l s  h e l d ,  ■ ‘ A l . h o u g h  . a n g e n d a l l ,  f o n e h m g  o n

. „ . . „ a l  m a l t e x s ,  ' ' ' ' '

• f  T P  ”  A l a  R  C i v  P .  1 ( a ) .  T h u s ,  t h i s  c a s e  i s  g o v e r n e d  

P r o c e d u r e  a p p l y  “ i n i d U c t i o M J l f a ^ ^  '  '

b y  t h e  R u l e s  o f  C i v i l  P r o c e d u r e .

T T  n ^ A r T T T A T a B A C K G R O U m

1 N e w s o m e  w a s  c h a r g e d  w i t h  m e n a c i n g  i n  t h e  D i s t r i c t  C o u r t  o f  S h e l b y  C o u n t y .  H

„ o . p l e a d . u l l . y ; h e d l d n c . s . g n a d e f e m e d - p . o s e c n d c n a g . e e m e „ . ; a „ d h e d l d n o . e n . e x a d e f ^ ^ ^ ^ ^

p rosecu tion  program  (p age 6 1  m / m ) .

b e f o r e  t h e  c o u r t  o n  N o v e m b e r  1 2 , 2 0 1 3 ,  i t  w as c o n t i n u e d  u n t i l  A p r i l

2 .  W h e n  t h e  c a s e  c a m e  b e f o r e  m e  c o u u

1  2 0 1 4 ,  w h e n  i t  w a s  d i s m i s s e d  w i t h  p r e j u d i c e  ( p a g e s  6 4 - 6 5  i n f r a ) .

3  N e w s o m e  f i l e d  a  P e t i t i o n  f o r  E x p u n g e m e n t  o n  F e b r u a r y  1 9 ,  2 0 1 5 .  J u d g e  R e e v e s  k n e w

, o u t  t h e  N e w s o m e . d . P t e . . « l J «

J  - n  t h p  c o u r t  f i l e -  n e v e r t h e l e s s ,  a  c o p y  i s  a t t a c h e d

T h e  P e t i t i o n  f o r  E x p u n g e m e n t  s h o u l d  a p p e a r  i n  t h e  c o u r t  ,

h e r e t o  ( p a g e s  6 1 - 6 7  i n f r a ) .

4 O n A p r i l 2 1 , 2 0 1 5 , N e w s o m e s e r v e d d i s c o v e r y  r e s p o n s e s  i n h l s c t v i l s u i t ^ l h ^

u . d  O l e d  t h e  P e t i t i o n

a n s w e r 2 S , p a g e S l . b / r d ) . N e w s o m e . s d i s c o v e r y r e s p o n s e s a n d h l s P e t i t i o n f o r B x p u n g e m e n t ^ ^ ^

_ d  o n  B U I I O C S  a t t o r n e y  a n d  S e i e F s  a t t o r n e y  « l y . '  ( P . e s  2 7 - S 9  m / m ) .  T h e ,

.  . ,  , ,  2 0 1 5  -  a l m o s t  f i v e  m o n t h s  b e f o r e  t h e  e x p u n g e m e n t  w a s

r e c e i v e d  t h e  d o c u m e n t s  o n  A p r i l  2 1 ,  2 0 1 5  a i m

g r a n t e d .

1 S e i e r  f a l s e l y  a l l e g e d  i n  W s  

E x p u n g e m e n t ]  P e t i t i o n  . . .  ( S e i e r  e  1 1  ,

S e i e r  w a s  g i v e n  n o  n o t i c e  o f  [ N e w s o m e ’ s
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5 ,  N e w s o m e  f i l e d  h i s  d i s c o v e r y  r e s p o n s e s  w i t h  t h i s  c o u r t  o n  J u n e  1 . 2 0 1 6 ,  a s  E x h i b i t  F  t o  

h i s  R e s p o n s e  t o  B u l l o c k ’ s  M o t i o n .  E x c e r p t s  a r e  a l s o  a t t a c h e d  h e r e t o  ( p a g e s  7 7 - 8 9  m / m ) .

6 .  O n  A u g u s t  2 0 ,  2 0 1 5 ,  B u l l o c k  f i l e d  a n  o b j e c f o n  t o  N e w s o m e ’ s  P e t i t i o n  t o r  

E x p u n g e m e n t ,  t f l l o c k  a s s e r t e d  t h e  s a m e _ g a u n d ^ h i c h  t h i s  c o u r t  s e t  a s j d e  t h e  e x p u n g e m e n t  

o r ,  T u n e  8 .  2 0 1 6 . T h o s e  g r o u n d s  w e r e ,  " N e w s o m e  h a s  i n s t i t u t e d  . . .  l e g a l  a c t i o n  a v a m s t  ( h i m l  i n  

o , . a r e o n , r a v e n l i o n o f h i s a g r e e m M t . ’’ ( p a g e  6 9  i n f r a ) .  T h i s  d o c u m e n t  s h o u l d  a p p e a r  i n  t h e  c o u r t  

f i l e ,  a n d  N e w s o m e  f i l e d  i t  w i t h  t h i s  c o u r t  o n  J u n e  1 ,  2 0 1 6 ,  a s  E x h i b i t  K  t o  N e w s o m e ’ s  R e s p o n s e

t o  B u l l o c k .  A  c o p y  i s  a l s o  a t t a c h e d  h e r e t o  ( p a g e s  6 9 - 7 0  i n f r a ) .

7 .  O n  A u g u s t  3 1 . 2 0 1 5 ,  J u d g e  R e e v e s  h e l d  a  h e a r i n g  o n  N e w s o m e ’ s  e x p u n g e m e n t  p e t i t i o n .

B u l l o c k  a n d  h i s  a t t o r n e y  J a m e s  H i l l  w e r e  a t  t h e  h e a r i n g .  N e w s o m e  s u m m a r i z e d  B u l l o c k ’ s  

^ g u m e n t s  i n  M s  a f f i d a v i t :  " A t t o r n e y  H i l l  a r g u e d  o n  b e h a l f  o f  h i s  c l i e n t  t h a t  t h e  e x p u n g e m e n t  

s h o u l d  n o t  b e  g r a n t e d  b e c a u s e  I  h a d  f i l e d  a  c i v i l  a c t i o n  a g a i n s t  M r .  B u l l o c k  i n  J e f f e r s o n  C o u n t y ,  

A l a b a m a ,  a n d  a l s o  t h a t  h i s  c l i e n t  ( B u l l o c k )  s h o u l d  b e  a b l e  t o  u s e  t h e  e x p u n g e d  d o c u m e n t s  i n  t h e  

c i v i l  c a s e . ’ ’ ( p a g e  7 2  i n f r a ) .  N — =  “ s  a f f i d a v i t

w i t h  t h i s  c o u r t  o n  J u n e  1 ,  2 0 1 6 ,  a s  E x h i b i t  L  t o  N e w s o m e ’ s  R e s p o n s e  t o  B u l l o c k ;  a  c o p y  i s  a l s o

a t t a c h e d  h e r e t o  ( p a g e s  7 2 - 7 3  i n f r a ) .

8 .  J u d g e  R e e v e s  g r a n t e d  N e w s o m e ’ s  P e t i t i o n  f o r  E x p u n g e m e n t  o n  S e p t e m b e r  1 0 , 2 0 1 5 .

9 .  " n „  S e p t e m b e r  2 8 .  2 0 1 5 .  N e w s o m e  f i l e d  a  p o s t - t r i a l  m o t i o n  i n  h i s  c i v i l  c a s e ,  a n d  h e  

a t t a c h e d  a  c o p y  o f  t h e  e x p u n g e m e n t  o r d e r  t o  t h e  m o t i o n .  H e  ^ g u e d  t h a t  t h e  e x p u n g e d  r e l e a s e  w a s  

■ n o t  a  l a w f u l  b a s i s ’ f o r  d i s m i s s i n g  h i s  c i v i l  a c t i o n .  H e  a l s o  a r g u e d  t h a t  a n y  d e f e n s i v e  u s e  o f  t h e  

e x p u n g e d  r e l e a s e  . . .  w a s  ’ n o w  a  c r i m i n a l  o f f e n s e . ’ ’ ’ ( O r d e r ,  1 1 9 )  ( p a g e s  9 6 - 9 7  i n f r a ) .

1 0 ,  N e w s o m e ’ s  p o s t - t r i a l  m o t i o n  w a s  s e r v e d  o n  a l l  p a r t i e s  t o  t h e  c i v i l  c a s e  e l e c t r o n i c a l l y ;  

. n . . , . e c e i v e d i t o n S e , n t e m b e r 2 8 . 2 0 1 5 .  a n d  t h e y  t h e n  k n e w  t h a t  N e w s o m e  w a s  a s s e r t i n g  t h a t  t h e
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e x p u n g e d  r e l e a s e  w a s  “ n o t  a  l a w f u l  b a s i s  f o r  d i s m i s s i n g  h i s  c i v i l  a c t i o n . ”  ( p a g e s  9 6 - 9 7  i n f r a ) .  

N e w s o m e  f i l e d  t h e  p o s t - t r i a l  m o t i o n  w i t h  t h i s  c o u r t  o n  J u n e  1 ,  2 0 1 6 ,  a s  E x h i b i t  S  t o  N e w s o m e ’ s  

R e s p o n s e  t o  B u l l o c k ;  e x c e r p t s  a r e  a l s o  a t t a c h e d  h e r e t o  ( p a g e s  9 1 - 9 8  i n f r a ) .

1 1 .  N e w s o m e  d i d  n o t  t r i c k  o r  f o o l  c o u n s e l  f o r  B u l l o c k  o r  S e i e r .  H e  a s s e r t e d  h i s  p o s i t i o n  o f  

r e c o r d  o n  S e p t e m b e r  2 8 .  2 0 1 5 . w h i l e  t h e y  s t i l l  h a d  t i m e  t o  a t t a c k  h i s  e x p u n g e m e n t . T h e  t i m e  f o r  

f i l i n g  p o s t - t r i a l  m o t i o n s  c o n c e r n i n g  h i s  e x p u n g e m e n t  d i d  n o t  e x p i r e  u n t i l  O c t o b e r  1 3 ,  2 0 1 5 .^

1 2 .  Y e t ,  n e i t h e r  B u l l o c k  n o r  S e i e r  h a v e  e v e r  ( e v e n  t o  t h i s  d a y )  f i l e d  a  M o t i o n  t o  I n t e r v e n e ;  

n e i t h e r  f i l e d  a  m o t i o n  o f  a n y  k i n d  w i t h i n  t h i r t y  d a y s  o f  S e p t e m b e r  1 0 ,  2 0 1 5 ;  a n d  n e i t h e r  h a s  o f f e r e d  

a  r e a s o n  f o r  t h e i r  f a i l u r e  t o  d o  s o .  T h e  s i m p l e  f a c t  i s ,  i f  B u l l o c k  a n d  S e i e r  h a d  s t a n d i n g  t o  f i l e  t h e i r  

m o t i o n s  a n d  p e t i t i o n s  o n  F e b r u a r y  1 9 ,  2 0 1 6 ,  a n d  M a y  1 9 ,  2 0 1 6 ,  t h e n  t h e y  h a d  s t a n d i n g  t o  f i l e  a  

t i m e l y  p o s t - t r i a l  m o t i o n .  B u t  t h e y  d i d n ’ t .

I I I .  S T A T E M E N T  O F  F A C T U A L  G R O U N D S

1 3 .  S e i e r ’ s  P e t i t i o n  t o  S e t  A s i d e  N e w s o m e ’ s  E x p u n g e m e n t  i s  s t a m p e d  “ f i l e d ”  o n  M a y  1 9 ,  

2 0 1 6 .  T h e  o n l y  a t t a c h m e n t s  t o  t h e  P e t i t i o n  a r e  t h e  “ d i s m i s s a l  &  r e l e a s e  o r d e r , ”  N e w s o m e ’ s  

C o m p l a i n t  i n  t h e  c i v i l  a c t i o n ,  N e w s o m e ’ s  M o t i o n  t o  S t r i k e  E x p u n g e d  D o c u m e n t s , ”  S e i e r ’ s  

O p p o s i t i o n  t o  N e w s o m e ’ s  M o t i o n  t o  S t r i k e ,  a n d  S e i e r ’ s  “ S u p p l e m e n t a l  R e p l y  t o  [ N e w s o m e ’ s ]  

M o t i o n  t o  S t r i k e . ”  S p e c i f i c a l l y ,  S e i e r  f i l e d  n o  d o c u m e n t s  f r o m  N e w s o m e ’ s  c r i m i n a l  p r o s e c u t i o n  

e x c e p t  t h e  “ d i s m i s s a l  &  r e l e a s e  o r d e r . ”  a n d  h e  f i l e d  n o  a f f i d a v i t s .

1 4 .  S e i e r ’ s  P e t i t i o n  g r o s s l y  m i s s t a t e s  t h e  f a c t s .  Y e t ,  t h e  C o u r t  i n s t r u c t e d  S e i e r ’ s  a t t o r n e y  

a n d  B u l l o c k ’ s  a t t o r n e y  t o  p r e p a r e  t h e  O r d e r  ( R .  2 4 ) ,  a n d  m a n y  o f  t h e  f a l s e  s t a t e m e n t s  i n  S e i e r ’ s  

P e t i t i o n  f o r m  t h e  b a s i s  f o r  t h e  o r d e r  o f  J u n e  8 ,  2 0 1 6 .

^  T h e  t h i r t i e t h  d a y  f e l l  o n  S a t u r d a y  O c t o b e r  1 0 ,  2 0 1 5 ,  a n d  M o n d a y  O c t o b e r  1 2 ,  2 0 1 5 ,  w a s  a  l e g a l  

h o l i d a y  ( C o l u m b u s  D a y ) .  B y  a p p l i c a t i o n  o f  r u l e  6 ( a ) ,  t h e  l a s t  d a y  f o r  f i l i n g  p o s t - t r i a l  m o t i o n s  w a s  

T u e s d a y ,  O c t o b e r  1 3 ,  2 0 1 5 .

5
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1 5 .  S e i e r  a l l e g e d ,  “ O n  N o v e m b e r  1 2 ,  2 0 1 3  d e f e n d a n t  B u r t  N e w s o m e  p l e d  g u i l t y  . . T h i s  

i s  f a l s e .  N e w s o m e  “ n e v e r  p l e d  g u i l t y  t o  a n y  o f  t h e  c r i m i n a l  c h a r g e s  . .  . ”  ( p a g e s  6 1 ,  7 2  i n f r a ) .  I f  

N e w s o m e  p l e d  g u i l t y ,  t h e r e  w o u l d  b e  a  g u i l t y  p l e a ,  b u t  t h e r e  i s  n o n e .  N e v e r t h e l e s s ,  t h i s  f a l s e  

s t a t e m e n t  a p p e a r s  i n  t h e  o r d e r .  T h e  c o u r t  g r a n t e d  B u l l o c k  a n d  S e i e r  a u t h o r i t y  “ t o  

u s e  . . . N e w s o m e ’ s  c h a r g e  [ a n d ]  p l e a . ”  ( O r d e r ,  p a g e  1 ) .  N o  e v i d e n c e  s u p p o r t s  t h e  f i n d i n g  t h a t  

N e w s o m e  p l e d  g u i l t y .

1 6 .  S e i e r  a l l e g e d ,  “ N e w s o m e  e n t e r e d  i n t o  a  ‘D e f e r r e d  P r o s e c u t i o n  a n d  R e l e a s e  

A g r e e m e n t . ’ w h i c h  w a s  u l t i m a t e l y  a p p r o v e d . ”  ( S e i e r  P e t i t i o n  |  2 ) .  T h e  w o r d s  “ D e f e r r e d  

P r o s e c u t i o n  a n d  R e l e a s e  A g r e e m e n t ”  a r e  i n  q u o t a t i o n  m a r k s  a s  i f  t h e y  a r e  t h e  t i t l e  o f  a  d o c u m e n t .  

T h i s  i s  f a l s e .  T h e r e  w a s  n o  “ D e f e r r e d  P r o s e c u t i o n  a n d  R e l e a s e  A g r e e m e n t ”  -  o r  a n y  “ d e f e r r e d  

p r o s e c u t i o n  a g r e e m e n t . ”

T h e  d o c u m e n t  S e i e r  a l l e g e d  t o  b e  a  “ D e f e r r e d  P r o s e c u t i o n  a n d  R e l e a s e  a g r e e m e n t ”  i s  a  

“ d i s m i s s a l  &  a n d  r e l e a s e  o r d e r , ”  b u t  t h e  t i t l e  o f  t h e  d o c u m e n t  w a s  h i d d e n  o n  t h e  c o p y  S e i e r  

a t t a c h e d  t o  h i s  P e t i t i o n  ( S e i e r  E x h i b i t  1 ,  u p p e r  r i g h t  c o r n e r ) .

T h e  t e r m  “ d e f e r r e d  p r o s e c u t i o n  a g r e e m e n t ”  i s  a  l e g a l  t e r m  o f  a r t  f o r  a n  a g r e e m e n t  

a u t h o r i z e d  b y  s e c t i o n  1 2 - 1 7 - 2 2 6 ,  e t .  s e q . .  S e c t i o n  1 2 - 1 7 - 2 2 6 . 6 ( d )  r e q u i r e s  t h e  a p p l i c a n t  f o r  a  

d e f e r r e d - p r o s e c u t i o n  p r o g r a m  t o  s i g n  a  “ g u i l t y  p l e a . ”  N e w s o m e  d i d  n o t  s i g n  a  g u i l t y  p l e a  ( p a g e s  

6 1 ,  7 2  i n f r a ) .  S e c t i o n  1 2 - 1 7 - 2 2 6 . 6 ( d )  r e q u i r e s  “ t h e  c o u r t . . .  [ t o ]  p l a c e  t h e  [ d e f e r r e d ]  c a s e  . . .  o n  

a n  a d m i n i s t r a t i v e  d o c k e t  u n t i l  t h e  o f f e n d e r ”  h a s  c o m p l e t e d  a  “ p r o g r a m . ”  N e w s o m e ’ s  c a s e  w a s  n o t  

p l a c e d  “ o n  a n  a d m i n i s t r a t i v e  d o c k e t , ”  a n d  N e w s o m e  w a s  n o t  r e q u i r e d  t o  c o m p l e t e  a n y  p r o g r a m .

T h e  “ d i s m i s s a l  &  r e l e a s e  o r d e r ”  c o n t a i n e d  a  p a r a g r a p h  t h a t  w o u l d  h a v e  “ p l a c e d  

[ N e w s o m e ’ s  c a s e ]  o n  t h e  A d m i n i s t r a t i v e  D o c k e t  u n t i l ”  h e  c o m p l e t e d  a  p r o g r a m ,  b u t  t h i s  p a r a g r a p h  

w a s  n o t  c h e c k e d :
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I N  T H E  D I S T R I C T  C O U R T  O F  S H E L B Y  C O U N T Y ,  A L A B A M A
d i s m i s s a l  &  R E L E A S E  O R D E R

S T A T E O E  A L A B A M A  V .  f t u  t V o  n  \ M  K f  f  I f  V O ^ ' ^ ^ A S £ ^

T h is  m a t t e r  c o i n e s  b e f o r c t h e  C o u r t  b y  t h e  s p e c i f i c  A G R E E M E N T  o f  t h e  p e t t o .  T h e  D e f e n d a a t i s  ® ^

r c p i c s e n t c d  b y  o o i m s e l  a n d  h a s  J \ ^  k n o w i n g l y  a n d  v o l u n t ^ y  > v « v e d  t h e  t o  * e

p u r s u a n t  t o  s a i d  a g r e e m e n t ,  a U  o f  t h e  f o l l o w m s  a s  s p e c i f i c a l l y  n o t e d  b e l o w  i s  h e r e b y  O R D E R E D ,  A D J U D G E D  a n d  

D E C R E E D .

S
I Q ’ O^

........ ....,...... ^
p r e j u d i c e ,  p r o v i d e d  t h a t .with

(  )  d e f e n d a n t  M U ^ A P P E A R I N  C O U R T  O N  T H E  A B O V E  D A T E .

N e v e r t h e l e s s ,  S e i e r ’ s  f a l s e  s t a t e m e n t  a p p e a r s  i n  t h e  o r d e r :  “ O n  N o v e m b e r  1 2 ,  2 0 1 3 ,  t h e  

D i s t r i c t  C o u r t  o f  S h e l b y  C o u n t y  a c c e p t e d  a  d e f e r r e d  p r o s e c u t i o n  a g r e e m e n t  r e a c h e d  b e t w e e n  t h e  

S t a t e  a n d  d e f e n d a n t  N e w s o m e  . . ( O r d e r ,  ‘[[ 6 ) .  N o  e v i d e n c e  s u p p o r t s  t h e  f i n d i n g  t h a t  N e w s o m e  

s i g n e d  a  d e f e r r e d - p r o s e c u t i o n  a g r e e m e n t . T h e r e  w a s  n o  d e f e r r e d - p r o s e c u t i o n  a g r e e m e n t .

1 7 .  S e i e r  a l l e g e d ,  “ [ T ] h e  d e f e r r e d  p r o s e c u t i o n  a n d  r e l e a s e  a g r e e m e n t . . . w a s  u l t i m a t e l y  

a c c e p t e d  a p p r o v e d  a n d  a d o p t e d  b y  t h e  s e n t e n c i n g  j u d g e . ”  ( S e i e r  P e t i t i o n ,  f  3 ) .  T h i s  i s  f a l s e .  T h e r e  

w a s  n o  p l e a  o f  p l e a  o f  g u i l t ,  n o  f i n d i n g  o f  g u i l t ,  a n d  n o  s e n t e n c e ;  c o n s e q u e n t l y ,  t h e r e  w a s  n o  

“ s e n t e n c i n g  j u d g e . ”

“ T h e  o n l y  l e g a l  p u n i s h m e n t s , b e s i d e s  r e m o v a l  f r o m  o f f i c e  a n d  d i s q u a l i f i c a t i o n  t o  h o l d  

o f f i c e ,  a r e  f i n e s ,  h a r d  l a b o r  f o r  t h e  c o u n t y ,  i m p r i s o n m e n t  i n  t h e  c o u n t y  j a i l ,  i m p r i s o n m e n t  i n  t h e  

p e n i t e n t i a r y ,  w h i c h  i n c l u d e s  h a r d  l a b o r  f o r  t h e  s t a t e ,  a n d  d e a t h . ”  A l a .  C o d e  §  ' 1 5 - 1 8 - 1  ( 1 9 7 5 ) .  

N e w s o m e  d i d  n o t  r e c e i v e  a n y  o f  t h e s e  “ s e n t e n c e s . ”  A  “ r e l e a s e ”  o f  “ c i v i l  a n d  c r i m i n a l  c l a i m s ”  i s  

n o t  a  l e g a l  “ s e n t e n c e ”  o r  “ p u n i s h m e n t . ”

N e v e r t h e l e s s ,  S e i e r ’ s  f a l s e  s t a t e m e n t  a p p e a r s  i n  t h e  o r d e r :  “ A  v a l i d  e x p u n g e m e n t  r e q u i r e s  

a n  a f f i r m a n c e  u n d e r  o a t h  b y  t h e  P e t i t i o n e r  t h a t  a l l  r e q u i r e m e n t s  o f  t h e  u n d e r l y i n g  s e n t e n c e  h a v e  

b e e n  m e t . ”  ( O r d e r ,  |  2 7 ) .  N o  e v i d e n c e  s u p p o r t s  t h e  f i n d i n g  t h a t  N e w s o m e  w a s  “ s e n t e n c e d . ”
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1 8 .  S e i e r  a l l e g e d ,  “ N e w s o m e  s u b m i t t e d  i n f o r m a t i o n  t o  t h i s  C o u r t  i n  c o n j u n e t i o n  w i t h  h i s  

P e t i t i o n  f o r  E x p u n g e m e n t  a l l e g i n g  t h a t  a l l  t e r m s  a n d  c o n d i t i o n s  o f  h i s  u n d e r l y i n g  t h a t  a g r e e m e n t  

a n d  s e n t e n c e  h a d  b e e n  c o m p l e t e d . ”  ( S e i e r  P e t i t i o n ,  %  9 ) .

T h i s  i s  f a l s e .  T h e r e  w a s  n o  “ s e n t e n c e , ”  a n d  t h e  o r d e r  d i s m i s s i n g  t h e  c a s e  a g a i n s t  N e w s o m e  

h a d  n o  “ t e r m s  a n d  c o n d i t i o n s . ”  F i n a l l y ,  N e w s o m e  f i l e d  h i s  E x p u n g e m e n t  P e t i t i o n  o n  a  S t a t e  F o r m ,  

a n d  h e  D I D  N O T  c h e c k  t h e  b l a n k  s w e a r i n g  t h a t  h e  h a d  “ c o m p l e t l e d l  . . . I a 1  d e f e r r e d  p r o s e c u t i o n  

p r o g r a m ” :

1 ,  t h e  a b o v e - n a m e d  D e f e n d a n t / P e t i t i o n e r ,  w a s  c h a r a e d  w i t h  t h e  a b o v e - n a m e d  O f f e n s e  w h i c h r i s — ^

1 - 1
/ l a  m i s d e m e a n o r  c r i m i n a l  o f f e n s e .  '  * C C L /

I  I  a  v i o l a t i o n ,  J  ^

I I a  t r a f f i c  v i o l a t i o n .

a  m u n i c i p a l  o r d i n a n c e  v i o l a t i o n .  ' ' " ' ’ ' " ' r K t M T y

j j  a  n o n - v i o l e n t  f e l o n v .

I  h e r e b y  f i l e  t h i s  p e t i t i o n  w i t h  t h e  c i r c u i t  c o u r t  i n  o r d e r  t o  h a v e  t h e  r e c o r d s  r e l a t i n g  t o  t h e  a b o v e  c h a r g e  e x p u n g e d  f o r  o n e  o f  t h e  

f o l l o w i n g  c i r c u m s t a n c e s :

I v '  [ x h e  c h a r g e  w a s  d i s m i s s e d  w i t h  p r e j u d i c e .

I I T h e  c h a r g e  w a s  n o  b i l l e d  b y  a  g r a n d  j u r y .

I 1 1 w a s  f o u n d  n o t  g u i l t y  o f  t h e  c h a r g e .

I  I  ( N o n - f e l o n y  o n l y )  T h e  c h a r g e  w a s  d i s m i s s e d  w i t h o u t  p r e j u d i c e  m o r e  t h a n  t w o  y e a r s  a g o  a n d  w a s  n o t  r e f i l e d ,  a n d  1 h a v e  n o t  b e e n  

c o n v i c t e d  o f  a n y  o t h e r  f e l o n y  o r  m i s d e m e a n o r  c r i m e ,  a n y  v i o l a t i o n ,  o r  a n y  t r a f f i c  v i o l a t i o n ,  e x c l u d i n g  m i n o r  t r a f f i c  v i o l a t i o n s ,  

d u r i n g  t h e  p r e v i o u s  t w o  y e a r s .

I  I  ( N o n - v i o l e n t  F e l o n y  o n l y )  T h e  c h a r g e  w a s  d i s m i s s e d  a f t e r  s u c c e s s f u l  c o m p l e t i o n  o f  a  d r u g  c o u r t  p r o g r a m ,  m e n t a l  h e a l t h  c o u r t  

p r o g r a m ,  d i v e r s i o n  p r o g r a m ,  v e t e r a n ' s  c o u r t ,  o r  a n y  c o u r t - a p p r o v e d  d e f e r r e d  p r o s e c u t i o n  p r o g r a m  a f t e r  o n e  y e a r  f r o m  

s u c c e s s f u l  c o m p l e t i o n  o f  t h e  p r o g r a m .

N e w s o m e  D I D  N O T  s w e a r  t h a t  h e  h a d  c o m p l e t e d  a  d e f e r r e d - p r o s e c u t i o n  a g r e e m e n t  o r  

p r o g r a m .  N e v e r t h e l e s s ,  S e i e r ’ s  f a l s e  s t a t e m e n t  t h a t  h e  d i d  i s  t h e  b a s i s  o f  t h e  c o u r t ’ s  o r d e r :  “ [ T ] h e  

D e f e n d a n t  f a l s e [ l y ]  r e p r e s e n t [ e d ]  t h a t  h e  h a d  f u l f i l l e d  a l l  t e r m s  a n d  c o n d i t i o n s  o f  t h e  u n d e r l y i n g  

d e f e r r e d  p r o s e c u t i o n  a g r e e m e n t . . . ”  ( O r d e r ,  *1 2 3 ) .
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I n  s u m m a r y ,  S e i e r  f a l s e l y  a l l e g e d  t h a t  N e w s o m e  p l e d  g u i l t y ,  w a s  c o n v i c t e d  a n d  s e n t e n c e d ,  

a n d  t h e n  c o m m i t t e d  p e r j u r y  i n  h i s  P e t i t i o n  f o r  E x p u n g e m e n t .  Y e t ,  h e  d i d  n o t  s u b m i t  a  s h r e d  o f  

e v i d e n c e  t o  s u p p o r t  t h e s e  a l l e g a t i o n s .  T h e  c o u r t  h a s  c o m m i t t e d  a  g r a v e  i n j u s t i c e  i n  a c c e p t i n g  

S e i e r ’ s  f a l s e  a n d  u n s u b s t a n t i a t e d  a l l e g a t i o n s  a s  t r u e .

I V .  S T A T E M E N T  O F  O T H E R  G R O U N D S

1 .  U n d e r  r u l e  5 8 ,  a n  o r d e r  i s  n o t  v a l i d  u n l e s s  i t  i s  e n t e r e d  i n  t h e  S t a t e  J u d i c i a l  I n f o r m a t i o n  

S y s t e m  ( S J I S ) .  T h i s  c a s e  ( c a s e  n o .  C C  2 0 1 5 - 0 0 0 1 2 1 )  w a s  r e m o v e d  f r o m  t h e  S J I S  o n  S e p t e m b e r  

1 1 ,  2 0 1 5 ,  a n d  c e a s e d  t o  e x i s t  ( p a g e s  7 4 - 7 6  i n f r a ) .  C o n s e q u e n t l y ,  B u l l o c k ’ s  M o t i o n  a n d  S e i e r ’ s  

P e t i t i o n  w e r e  n o t  “ f i l e d ”  i n  a n  e x i s t i n g  c a s e , a n d  t h i s  c o u r t  l a c k e d  s u b j e c t  m a t t e r  j u r i s d i c t i o n  o f  t h e  

m o t i o n  a n d  t h e  p e t i t i o n .  ‘ T B I e c a u s e  i t  w a s  n o t  e n t e r e d  i n  t h e  S J I S .  t h e  [ J u n e  8 ,  2 0 1 6 ] ,  o r d e r  d i d  

n o t  c o n s t i t u t e  a  v a l i d  o r d e r  o r  j u d g m e n t . ”  J . K .  v .  S t a t e  D e p a r t m e n t  o f  H u m a n  R e s o u r c e s ,  1 0 3  S o .  

3 d  8 0 7 ,  8 1 0  ( A l a .  C i v .  A p p .  2 0 1 2 ) .

2 .  T h e  p a r t i e s  t o  a  c a s e  a r e  n a m e d  i n  t h e  c a s e  c a p t i o n .  A l a .  R .  C i v .  P .  1 0 ( a ) .  N e i t h e r  B u l l o c k  

n o r  S e i e r  w a s  l i s t e d  i n  t h e  c a p t i o n  t o  t h e  P e t i t i o n  f o r  E x p u n g e m e n t ,  t h e  o r d e r  d a t e d  J u n e  8 ,  2 0 1 6 ,  

o r  a n y  o t h e r  o r d e r .  T h e  o r d e r  d a t e d  J u n e  8 ,  2 0 1 6 ,  d e s c r i b e s  S e i e r  a s  “ a  n o n - p a r t y . ”  A  c o u r t  m a y  

n o t  g r a n t  r e l i e f  t o  a  n o n - p a r t y . C f  A l a .  R .  C i v .  P .  6 0 ( b )  ( “ O n  m o t i o n  . . .  t h e  c o u r t  m a y  r e l i e v e  a  

p a r t y  o r  p a r t y ’ s  l e g a l  r e p r e s e n t a t i v e  f r o m  a  f i n a l  j u d g m e n t .  . . . ” ) .  C o n s e q u e n t l y ,  t h e  c o u r t  l a c k e d  

s u b j e c t - m a t t e r  j u r i s d i c t i o n  t o  g r a n t  B u l l o c k ’ s  M o t i o n  o r  S e i e r ’ s  P e t i t i o n .  “ T h e  [ J u n e  8 ,  2 0 1 6 ]  o r d e r  

w a s  a  n u l l i t y . ”  P e n i c k  v .  R o b e r t s ,  N o s .  2 1 4 0 6 7 ,  2 1 4 0 5 8 1  ( A l a .  C i v .  A p p .  S e p t .  1 8 ,  2 0 1 5 ) .

3 .  N e i t h e r  B u l l o c k  n o r  S e i e r  h a s  f i l e d  a  M o t i o n  t o  I n t e r v e n e  o r  p a i d  t h e  f i l i n g  f e e  f o r  s u c h  

a  m o t i o n .  N e i t h e r  c o m m e n c e d  a  n e w  a c t i o n  a n d  p a i d  t h e  f i l i n g  f e e  f o r  s u c h  a n  a c t i o n .  “ [ A ] b s e n t  

t h e  p a y m e n t  o f  a  f i l i n g  f e e  o r  t h e  g r a n t i n g  o f  a  r e q u e s t  t o  p r o c e e d  i n  f o r m a  p a u p e r i s ,  t h e  t r i a l  c o u r t
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f a i l s  t o  o b t a i n  s u b j e c t  m a t t e r  i u r i s d i c t i o n . ”  E x  p a r t e  C o u r t y a r d  C i t i f l a t s ,  N o .  1 1 4 0 2 6 4  ( A l a .  J u n e  

1 2 ,  2 0 1 5 )  ( q u o t i n g  C a r p e n t e r  v .  S t a t e ,  7 8 2  S o .  2 d  8 4 8 ,  8 4 9  ( A l a .  C r i m .  A p p .  2 0 0 8 ) ) .

T h i s  j u r i s d i c t i o n a l  d e f e c t  “ m a y  n o t  b e  c u r e d  b y  t h e  s u b s e q u e n t  p a y m e n t  o f  t h e  f i l i n g  f e e , ”  

H i c k s  V .  H i c k s ,  1 3 0  S o .  3 d  1 8 4  ( A l a .  C i v .  A p p .  2 0 1 2 ) ,  b y  “ t a x i n g  t h e  f i l i n g  f e e  a s  c o s t s  a t  t h e  e n d  

o f  t h e  p r o c e e d i n g , ”  C a r p e n t e r ,  7 8 2  S o .  2 d  a t  8 5 0 ,  o r  b y  e n t e r i n g  “ a  n u n c  p r o  t u n c  o r d e r  

r e t r o a c t i v e l y  a p p r o v i n g  t h e  h a r d s h i p  s t a t e m e n t . ”  E x  p a r t e  C o u r t y a r d  C i t i f l a t s .  A s  a  r e s u l t ,  t h i s  

c o u r t  d i d  n o t  a c q u i r e  s u b j e c t - m a t t e r  j u r i s d i c t i o n  o f  B u l l o c k ’ s  M o t i o n  o r  S e i e r ’ s  P e t i t i o n ,  a n d  t h e  

o r d e r  d a t e d  J u n e  8 ,  2 0 1 6 ,  i s  v o i d .

4 .  T h e  c i r c u i t  j u d g e  w h o  p r e s i d e d  o n  J u n e  3 ,  2 0 1 6 ,  H .  L .  C o n w i l l ,  l a c k e d  j u r i s d i c t i o n  t o  

h e a r  t h i s  c a s e .  T h e  c a s e  w a s  o r i g i n a l l y  a s s i g n e d  t o  J u d g e  R e e v e s ;  J u d g e  R e e v e s  r e t i r e d  e f f e c t i v e  

M a r c h  1 ,  2 0 1 6 .  L a u r a  M c C a u l e y  A l v i s  w a s  a p p o i n t e d  t o  r e p l a c e  J u d g e  R e e v e s  e f f e c t i v e  M a y  1 ,  

2 0 1 6 .  I f  t h i s  c a s e  e x i s t e d  a s  o f  M a y  L  2 0 1 6 . a n d  i f  a n y  i s s u e  w a s  p e n d i n g  i n  t h e  c a s e ,  t h e n  J u d g e  

A l v i s  h a d  j u r i s d i c t i o n  t o  d e c i d e  t h a t  i s s u e .

N e v e r t h e l e s s ,  o n  M a y  3 ,  2 0 1 6  -  a f t e r  J u d g e  A l v i s  t o o k  o f f i c e  -  J u d g e  C o n w i l l  s e n t  a n  e m a i l  

s e t t i n g  t h i s  c a s e  f o r  a  h e a r i n g  o n  J u n e  3 ,  2 0 1 6  ( p a g e  1 0 0  i n f r a ) .  O n  J u n e  8 ,  2 0 1 6 ,  h e  e m a i l e d  

c o u n s e l  a n  “ o r d e r . ”  T h i s  a c t i o n  w a s  v o i d  b e c a u s e  J u d g e  A l v i s  h a d  e x c l u s i v e  j u r i s d i c t i o n  o f  t h e  

c a s e .  I n  E x  p a r t e  C u n n i n g h a m ,  1 9  A l a .  A p p .  5 8 4 ,  5 8 6 - 8 7 ,  9 9  S o .  8 3 4  ( 1 9 2 4 ) ,  t h e  c o u r t  h e l d ,  “ T h e  

i u r i s d i c t i o n  t o  h e a r  a n d  d e t e r m i n e  t h e  p e t i t i o n  r e s t e d  w i t h  J u d g e  D a n  A .  G r e e n ,  a s  J u d g e  o f  t h e  

T e n t h  J u d i c i a l  C i r c u i t .  . . .  H e  h a v i n g  d i e d ,  a n d  J u d g e  J n o .  D e n s o n  h a v i n g  b e e n  a p p o i n t e d  a n d  

q u a l i f i e d  a s  s u c h  j u d g e ,  a p p l i c a t i o n  w a s  p r o p e r l y  m a d e  t o  h i m . ”

5 .  U n d e r  s e c t i o n  1 5 - 2 7 - 3 ( c ) ,  S e i e r  w a s  n o t  e n t i t l e d  t o  n o t i c e  o f  N e w s o m e ’ s  e x p u n g e m e n t  

p e t i t i o n ,  a n d  a s  s u c h ,  h e  h a d  n o  s t a n d i n g  t o  f i l e  a  “ P e t i t i o n  t o  S e t  A s i d e  E x p u n g e m e n t ”  a f t e r  i t  w a s  

g r a n t e d .  “ W h e n  a  p a r t y  w i t h o u t  s t a n d i n g  p u r p o r t s  t o  c o m m e n c e  a n  a c t i o n ,  t h e  t r i a l  c o u r t  a c q u i r e s

1 0
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n o  s u b j e c t - m a t t e r  j u r i s d i c t i o n . ”  S t a t e  v .  P r o p e r t y  a t  2 0 1 8  R a i n b o w  D r i v e ,  7 4 0  S o .  2 d  1 0 2 5 ,  1 0 2 8  

( A l a .  1 9 9 9 ) .  C o n s e q u e n t l y ,  t h e  c o u r t  l a c k e d  s u b j e c t - m a t t e r  j u r i s d i c t i o n  o f  S e i e r ’ s  p e t i t i o n .

6 .  S i m i l a r l y ,  B u l l o c k  w a s  n o t  e n t i t l e d  t o  n o t i c e  o f  N e w s o m e ’ s  e x p u n g e m e n t  a c t i o n  u n d e r  

s e c t i o n  1 5 - 2 7 - 3 ( c ) ,  a n d  a s  s u c h ,  h e  h a d  n o  s t a n d i n g  t o  f i l e  a ”  M o t i o n  t o  U s e  C o n t e n t s  o f  E x p u n g e d  

F i l e ”  o r  “ j o i n  i n ”  S e i e r ’ s  P e t i t i o n .  C o n s e q u e n t l y ,  t h e  c o u r t  a l s o  l a c k e d  s u b j e c t - m a t t e r  j u r i s d i c t i o n  

o f  h i s  m o t i o n  a n d  h i s  j o i n d e r  i n  S e i e r ’ s  P e t i t i o n .  S t a t e  v .  P r o p e r t y  a t  2 0 1 8  R a i n b o w  D r i v e ,  s u p r a .

7 .  T h e  c o u r t  e r r e d  i n  p e r m i t t i n g  B u l l o c k  t o  “ j o i n  i n ”  S e i e r ’ s  p e t i t i o n  d u r i n g  t h e  h e a r i n g .  

N e w s o m e  w a s  g i v e n  n o  p r i o r  n o t i c e  o f  B u l l o c k ’ s  i n t e n t  t o  j o i n  S e i e r ’ s  P e t i t i o n ,  a n d  h e  w o u l d  h a v e  

p r e s e n t e d  o t h e r  e v i d e n c e  a n d  a r g u m e n t s  i f  h e  h a d  r e c e i v e d  t i m e l y  n o t i c e  t h a t  B u l l o c k  w a s  a l s o  

s e e k i n g  t o  s e t  a s i d e  h i s  e x p u n g e m e n t . ^

8 .  E v e n  i f  B u l l o c k  h a d  s t a n d i n g ,  a n d  e v e n  i f  h i s  j o i n d e r  i n  S e i e r ’ s  p e t i t i o n  w a s  p r o p e r ,  

B u l l o c k ’ s  j o i n d e r  i n  S e i e r ’ s  p e t i t i o n  d i d  n o t  “ c u r e ”  t h e  l a c k  o f  s u b j e c t - m a t t e r  j u r i s d i c t i o n .  “ T h e  

i u r i s d i c t i o n a l  d e f e c t  r e s u l t i n g  f r o m  t h e  p l a i n t i f f ’ s  l a c k  o f  s t a n d i n g  c a n n o t  b e  c u r e d  b y  a m e n d i n g  

t h e  c o m p l a i n t  t o  a d d  a  p a r t y  h a v i n g  s t a n d i n g . ”  S t a t e  v .  P r o p e r t y  a t  2 0 1 8  R a i n b o w  D r i v e ,  7 4 0  S o .  

2 d  1 0 2 5 ,  1 0 2 8  ( A l a .  1 9 9 9 ) .

9 .  T h e  c o u r t  e r r e d  i n  v a c a t i n g  N e w s o m e ’ s  e x p u n g e m e n t  o n  i t s  o w n  m o t i o n .  T h e  c o u r t  g a v e  

N e w s o m e  n o  p r i o r  n o t i c e  t h a t  i t  w a s  c o n s i d e r i n g  a c t i n g  o n  i t s  o w n  m o t i o n ,  a n d  t h i s  d e p r i v e d  

N e w s o m e  o f  d u e  p r o c e s s  o f  l a w .  N e w s o m e  w o u l d  h a v e  p r e s e n t e d  o t h e r  e v i d e n c e  a n d  a r g u m e n t s  

i f  h e  h a d  r e c e i v e d  p r i o r  n o t i c e  t h a t  t h e  c o u r t  w a s  c o n s i d e r i n g  a c t i n g  o n  i t s  o w n  m o t i o n .

^  F o r  i n s t a n c e ,  a t  t h e  h e a r i n g ,  t h e  c o u r t  f o u n d  t h a t  N e w s o m e ’ s  l a c k - o f - s t a n d i n g  a r g u m e n t  w a s  a n  

a d e q u a t e  d e f e n s e  t o  S e i e r ’ s  P e t i t i o n  ( R .  2 1 ) .  N e v e r t h e l e s s ,  b y  p e r m i t t i n g  B u l l o c k  t o  “ j o i n  i n ”  

S e i e r ’ s  v o i d  p e t i t i o n  a n d  b y  g r a n t i n g  r e l i e f  o n  i t s  o w n  m o t i o n  w i t h o u t  p r i o r  n o t i c e  t o  N e w s o m e ,  

t h e  c o u r t  p r e c l u d e d  h i m  f r o m  p r e s e n t i n g  o t h e r  d e f e n s e s  t h a t  w e r e  n e c e s s a r y  t o  d e f e n d  S e i e r ’ s  

P e t i t i o n .
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1 0 .  T h e  c o u r t  e n ' e d  i n  v a c a t i n g  N e w s o m e ’ s  e x p u n g e m e n t  o n  i t s  o w n  m o t i o n .  “ f T 1 h e  t r i a l  

c o u r t ’ s  d e t e r m i n a t i o n  [ o n  J u n e  8 , 2 0 1 6 ]  w a s  m a d e  s u a  s p o n t e  a t  a  p o i n t  w h e n  i t  h a d  n o  j u r i s d i c t i o n  

t o  a c t . ”  E x  p a r t e  D i G e r o n i m o ,  N o .  2 1 4 0 6 1 1  ( A l a .  C i v .  A p p .  O c t .  9 ,  2 0 1 5 ) .  “ A  t r i a l  c o u r t  h a s  n o  

j u r i s d i c t i o n  t o  m o d i f y  o r  a m e n d  a  f i n a l  o r d e r  m o r e  t h a n  3 0  d a y s  a f t e r  t h e  j u d g m e n t  h a s  b e e n  

e n t e r e d . ”  G e o r g e  v .  S i m s ,  8 8 8  S o .  2 d  1 2 2 4 ,  1 2 2 7  ( A l a .  2 0 0 4 ) .  C o n s e q u e n t l y ,  t h e  o r d e r  i s  v o i d  f o r  

l a c k  o f  j u r i s d i c t i o n .

1 1 .  S e c t i o n  1 5 - 2 7 - 1 7  p r o v i d e s  t h a t  a n  “ o r d e r  o f  e x p u n g e m e n t  s h a l l  b e  r e v e r s e d ”  i f  i t  “ w a s  

f i l e d  u n d e r  f a l s e  p r e t e n s e s  a n d  w a s  g r a n t e d . ”  T h e  c o u r t  e r r e d  i n  h o l d i n g  t h a t  t h e  a u t h o r i t y  t o  

“ r e v e r s e [ ] ”  a n  e x p u n g e m e n t  i s  v e s t e d  i n  t h e  C i r c u i t  C o u r t .  I n  e v e r y  o t h e r  i n s t a n c e  w h e n  “ s h a l l  b e  

r e v e r s e d ”  o r  “ s h a l l  n o t  b e  r e v e r s e d ”  a p p e a r s  i n  t h e  A l a b a m a  C o d e  c o n c e r n i n g  a  c o u r t ,  t h e  w o r d  

“ r e v e r s e d ”  a p p l i e s  t o  a c t i o n  t a k e n  b y  a n  a p p e l l a t e  c o u r t  t o  c o r r e c t  t h e  r u l i n g  o f  a  l o w e r  c o u r t  o r  

a g e n c y .

1 2 .  “ T h e  o n l y  m e c h a n i s m  . . .  w h e r e b y  a  l i t i g a n t  m a y  c o l l a t e r a l l y  a t t a c k  a  c i v i l  j u d g m e n t  

b y  f i l i n g  a  m o t i o n  i n  t h e  s a m e  c i v i l  a c t i o n  i s  t h a t  s e t  f o r t h  i n  R u l e  6 0 ( b ) . . . ”  T . B .  v .  T . A . P . ,  9 7 9  

S o .  2 d  8 0 ,  9 1  ( A l a .  C i v .  A p p .  2 0 0 7 ) .  U n d e r  r u l e  6 0 ( b ) ,  a  m o t i o n  t o  s e t  a s i d e  a  j u d g m e n t  f o r  

“ f r a u d . . . [ o r ]  m i s r e p r e s e n t a t i o n ”  “ s h a l l  b e  m a d e  . . . n o t  m o r e  t h a n  f o u r  ( 4 )  m o n t h s  a f t e r  t h e  

j u d g m e n t . ”  A l a .  R .  C i v .  P .  6 0 ( b ) ( 3 ) ;  A l a .  R .  C i v .  P .  6 0 ( b ) ( 6 ) .  T h e  E x p u n g e m e n t  P e t i t i o n  

s p e c i f i c a l l y  s t a t e s  t h a t  t h e  p r o p e r  m e t h o d  f o r  c o n t e s t i n g  a  C i r c u i t  C o u r t ’ s  r u l i n g  o n  a n  

E x p u n g e m e n t  P e t i t i o n  i s  a  P e t i t i o n  f o r  C e r t i o r a r i .  N e i t h e r  t h e  D i s t r i c t  A t t o r n e y ’ s  O f f i c e ,  B u l l o c k  

o r  S e i e r  f i l e d  s u c h  a  P e t i t i o n  a n d  t h e  t i m e  f o r  f i l i n g  h a s  e x p i r e d .

“ F a l s e  p r e t e n s e s ”  i s  a  t y p e  o f  “ f r a u d . .  . [ o r ]  m i s r e p r e s e n t a t i o n , ”  a n d  t h e  c o u r t  v a c a t e d  

N e w s o m e ’ s  e x p u n g e m e n t  b a s e d  o n  “ f a l s e  r e p r e s e n t a t i o n [ s ] ”  ( O r d e r ,  ‘|[ 1  2 2 - 2 3 ) .  I f  s e c t i o n  1 5 - 2 7 

1 7  a u t h o r i z e s  a  c i r c u i t  c o u r t  t o  “ r e v e r s e f l ”  i t s  o w n  e x p u n g e m e n t  f o r  f a l s e  p r e t e n s e s , t h e n  a n y

1 2

E x h i b i t  1 5  t o  N e w s o m e  P e t i t i o n  0 1 2



m o t i o n  o r  p e t i t i o n  s e e k i n g  s u c h  r e l i e f  “ i n  t h e  s a m e  c i v i l  a c t i o n ”  m u s t  b e  f i l e d  w i t h i n  f o u r  m o n t h s  

f r o m  t h e  e x p u n g e m e n t .  A l a .  R .  C i v .  P .  6 0 ( b ) ( 6 ) .  B o t h  B u l l o c k ’ s  M o t i o n  a n d  S e i e r ’ s  P e t i t i o n  w e r e  

f i l e d  “ i n  t h e  s a m e  c i v i l  a c t i o n ”  a s  t h e  e x p u n g e m e n t ,  a n d  b o t h  w e r e  f i l e d  m o r e  t h a n  f o u r  m o n t h s  

a f t e r  t h e  e x p u n g e m e n t .  A s  a  m a t t e r  o f  l a w ,  t h e y  w e r e  f i l e d  t o o  l a t e .

1 3 .  T h e  c o u r t  e r r e d  i n  h o l d i n g  t h a t  N e w s o m e  w a i v e d  a n y  a r g u m e n t  t h a t  S e i e r ’ s  P e t i t i o n  

w a s  n o t  t i m e l y .  “ A  t r i a l  c o u r t  l a c k s  j u r i s d i c t i o n  t o  c o n s i d e r  a n  u n t i m e l y  R u l e  6 0 ( b )  m o t i o n ” ; 

j u r i s d i c t i o n a l  d e f e c t s  c a n n o t  b e  w a i v e d .  N o l l  v .  N o l l ,  A 1  S o .  3 d  2 7 5 ,  2 7 9  ( A l a .  C i v .  A p p .  2 0 1 0 ) .

1 4 .  T h e  c o u r t  e r r e d  i n  f i n d i n g  t h a t  N e w s o m e  s i g n e d  a  “ d e f e r r e d - p r o s e c u t i o n  a g r e e m e n t . ”  

( O r d e r ,  H  6 ,  2 2 ) .  T h e  t e r m  “ d e f e r r e d - p r o s e c u t i o n  a g r e e m e n t ”  i s  a  l e g a l  t e r m  o f  a r t  f o r  a g r e e m e n t s  

a u t h o r i z e d  b y  s e c t i o n  1 2 - 1 7 - 2 2 6 ,  e t .  s e q . ,  o f  t h e  A l a b a m a  C o d e .  N e w s o m e  d i d  n o t  s i g n  s u c h  a n  

a g r e e m e n t  ( p a g e  6 1  i n f r a ) .

1 5 .  T h e  c o u r t  e r r e d  i n  f i n d i n g  t h a t  “ N e w s o m e  d i d  n o t  s a t i s f y  1 5 - 2 7 - 1 2  ( P r e r e q u i s i t e s  t o  

e x p u n g e m e n t )  a s  a l l  t e r m s  a n d  c o n d i t i o n s  o f  t h e  u n d e r l y i n g  d e f e r r e d  p r o s e c u t i o n  a g r e e m e n t  w e r e  

n o t  s a t i s f i e d  . . . ”  ( O r d e r ,  'l l  2 2 ) .

S e c t i o n  1 5 - 2 7 - 1 2  d o e s  n o t  u s e  t h e  w o r d s  “ d e f e r r e d - p r o s e c u t i o n  a g r e e m e n t . ”  T h e  “ t e r m s  

a n d  c o n d i t i o n s ”  t h a t  m u s t  b e  s a t i s f i e d  u n d e r  s e c t i o n  1 5 - 2 7 - 1 2  a r e  t h e  “ t e r m s  a n d  c o n d i t i o n s ”  o f  

t h e  “ p r o g r a m s ”  l i s t e d  i n  s e c t i o n  1 5 - 2 7 - 2 ( a ) ( 4 ) .  T h e s e  “ p r o g r a m s ”  d i d  n o t  a p p l y  t o  N e w s o m e ;  t h e y  

a p p l y  o n l y  t o  f e l o n y  d e f e n d a n t s .  N e w s o m e  w a s  c h a r g e d  w i t h  a  m i s d e m e a n o r .

1 6 .  T h e  c o u r t  e r r e d  i n  h o l d i n g  “ t h a t  t h e  D e f e n d a n t  f a l s e [ l y ]  r e p r e s e n t [ e d ]  t h a t  h e  h a d  

f u l f i l l e d  a l l  t e r m s  a n d  c o n d i t i o n s  o f  t h e  u n d e r l y i n g  d e f e r r e d  p r o s e c u t i o n  a g r e e m e n t . . . ”  ( O r d e r ,  |  

2 3 ) .  A g a i n ,  N e w s o m e  d i d  n o t  s i g n  a  “ d e f e r r e d - p r o s e c u t i o n  a g r e e m e n t , ”  a n d  h e  d i d  n o t  “ r e p r e s e n t ”  

t h a t  “ h e  h a d  f u l f i l l e d  a l l  t h e  t e r m s  a n d  c o n d i t i o n s ”  o f  a  d e f e r r e d - p r o s e c u t i o n  a g r e e m e n t .
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T h e  O f f i c i a l  E x p u n g e m e n t  F o r m  ( “ F o r m  C R - 6 5  7 / 2 0 1 4 ” )  p r e p a r e d  b y  t h e  S t a t e  o f  A l a b a m a  

c o n t a i n s  a  b l a n k  f o r  a  p e t i t i o n e r  t o  s w e a r  t h a t  h e  h a s  “ c o m p l e t [ e d ] ”  a  “ c o u r t - a p p r o v e d  d e f e r r e d  

p r o s e c u t i o n  p r o g r a m . ”  N e w s o m e  d i d  n o t  c h e c k  t h i s  b l a n k  ( p a g e  6 1 ,  6 5  i n f r a ) .  R e g a r d l e s s  o f  h o w  

o n e  i n t e r p r e t s  s e c t i o n  1 5 - 2 7 - 1 7 ,  N e w s o m e  d i d  n o t  “ s w e a r ”  t h a t  h e  h a d  “ c o m p l e t e d ”  a n y  

“ a g r e e m e n t ”  o r  “ p r o g r a m . ”

1 7 .  T h e  c o u r t  e r r e d  i n  f i n d i n g  t h a t  N e w s o m e ’ s  “ e x p u n g e m e n t  w a s  f i l e d  a n d  o b t a i n e d  u p o n  

f a l s e  p r e t e n s e s ”  ( O r d e r ,  2 8 ) .  “ F a l s e  p r e t e n s e s ”  c a n n o t  b e  p r e d i c a t e d  o n  f a c t s  k n o w n  t o  t h e  a l l e g e d  

“ v i c t i m ”  -  J u d g e  R e e v e s .  Y e a g e r  v .  S t a t e ,  5 0 0  S o .  2 d  1 2 6 0 ,  1 2 6 7  ( A l a .  C r i m .  A p p .  1 9 8 6 ) .  J u d g e  

R e e v e s  k n e w  t h a t  N e w s o m e  h a d  s i g n e d  a  “ d i s m i s s a l  a n d  r e l e a s e  o r d e r ” ; N e w s o m e  a t t a c h e d  t o  i t  

t o  h i s  p e t i t i o n  ( p a g e  6 5  i n f r a ) .  J u d g e  R e e v e s  a l s o  k n e w  t h a t  N e w s o m e  w a s  s u i n g  B u l l o c k .  B u l l o c k  

a r g u e d  t h a t  “ N e w s o m e  h a [ d ]  i n s t i t u t e d  . .  . l e g a l  a c t i o n  a g a i n s t  [ h i m ]  i n  c l e a r  c o n t r a v e n t i o n  o f  h i s  

a g r e e m e n t . ”  ( p a g e  6 9  i n f r a ) .  T h e  f a c t s  o n  w h i c h  t h i s  c o u r t  “ r e v e r s e d ”  N e w s o m e ’ s  e x p u n g e m e n t  

w e r e  k n o w n  t o  J u d g e  R e e v e s .  T h e r e  w e r e  n o  f a l s e  p r e t e n s e s .  T h i s  c o u r t  s i m p l y  s u b s t i t u t e d  i t s  

j u d g m e n t  f o r  t h a t  o f  J u d g e  R e e v e s ;  i t  l a c k e d  j u r i s d i c t i o n  t o  d o  t h i s .

1 8 .  T h e  c o u r t  e r r e d  i n  v a c a t i n g  J u d g e  R e e v e s ’ o r d e r  w i t h o u t  r e v i e w i n g  a  t r a n s c r i p t .  

N e w s o m e  a r g u e d  t h a t  t h e  i s s u e s  r a i s e d  b y  B u l l o c k  a n d  S e i e r  w e r e  l i t i g a t e d  i n  t h e  e x p u n g e m e n t  

c a s e  a n d  w e r e  b a r r e d  b y  r e s  j u d i c a t a  a n d  c o l l a t e r a l  e s t o p p e l .  T h e  c o u r t  a c k n o w l e d g e d  t h e s e  

a r g u m e n t s  ( O r d e r ,  ] [  2 6 )  a n d  n o t e d  t h a t  i t  “ h a [ d ]  n o t  b e e n  p r o v i d e d  w i t h  a  t r a n s c r i p t ”  ( O r d e r ,  f  2 7 ) .

Y e t ,  t h e  c o u r t  v a c a t e d  J u d g e  R e e v e s ’ o r d e r ;  t h i s  w a s  e r r o r .  A  s u c c e s s o r  j u d g e  m a y  n o t  s e t  

a s i d e  t h e  d e c i s i o n  o f  h i s  p r e d e c e s s o r  “ w i t h o u t  e v e n  c o n s i d e r i n g  t h e  r e c o r d  o r  t h e  t r a n s c r i p t  u p o n  

w h i c h  t h e  e a r l i e r  d e c i s i o n  w a s  m a d e . ”  T r a i l  P o n t i a c - G M C  T r u c k ,  I n c .  v .  E v a n s ,  5 4 0  S o .  2 d  6 4 5 ,  

6 4 5  ( A l a .  1 9 8 8 ) .  T h e  p a r t y  s e e k i n g  t o  s e t  a s i d e  t h e  e a r l i e r  r u l i n g  i s  “ r e s p o n s i b l e  f o r  s u p p l y i n g  t h e
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r e c o r d  a n d  t r a n s c r i p t . ”  { I d .  a t  6 4 5 - 4 6 ) .  B u l l o c k  a n d  S e i e r  f a i l e d  t o  m e e t  t h e i r  r e s p o n s i b i l i t y ;  t h e y  

p r o v i d e d  n o  t r a n s c r i p t .

1 9 .  T h e  c o u r t  e r r e d  i n  f a i l i n g  t o  h o l d  t h a t  t h e  i s s u e s  r a i s e d  b y  B u l l o c k  a n d  S e i e r  w e r e  b a r r e d  

b y  r e s  j u d i c a t a  a n d  c o l l a t e r a l  e s t o p p e l .  T h e  b a s i s  o n  w h i c h  t h e  c o u r t  v a c a t e d  N e w s o m e ’ s  

e x p u n g e m e n t  h a d  b e e n  l i t i g a t e d  i n  t h e  e x p u n g e m e n t  c a s e .  I n d e e d ,  t h e  l a n g u a g e  i n  t h e  o r d e r  

v a c a t i n g  t h e  e x p u n g e m e n t  i s  a l m o s t  i d e n t i c a l  t o  B u l l o c k ’ s  o b j e c t i o n  b e f o r e  J u d g e  R e e v e s :  

B u l l o c k ’ s  O b j e c t i o n  F i l e d  0 8 / 2 0 / 1 5  O r d e r  D a t e d  0 6 / 0 8 / 1 6

M r .  B u l l o c k  s t r o n g l y  o b j e c t s  t o  t h e  

e x p u n g e m e n t  o f  B u r t  N e w s o m e ’ s

T h e  C o u r t  h e r e b y  d e t e r m i n e s  t h a t  t h e  

D e f e n d a n t ’ s  f a l s e  r e p r e s e n t a t i o n  t h a t

c r i m i n a l  r e c o r d .  S i n c e  t h e  d i s m i s s a l  o f  h e  h a d  f u l f i l l e d  a l l  t e r m s  a n d

t h e  c a s e  a g a i n s t  N e w s o m e ,

[ 1 ]  N e w s o m e  h a s  i n s t i t u t e d  

u n s u c c e s s f u l  l e g a l  a c t i o n

[ 2 ]  a g a i n s t  M r .  B u l l o c k

[ 3 ]  i n  c l e a r  c o n t r a v e n t i o n  o f

[ 4 ]  h i s  a g r e e m e n t  ( p a g e  6 9  i n f r a ) .

c o n d i t i o n s  o f  t h e  u n d e r l y i n g  d e f e r r e d  

p r o s e c u t i o n  a g r e e m e n t  w h e n

[ 1 ]  h e  w a s  c o n c u r r e n t l y  p r o s e c u t i n g  a  

c i v i l  s u i t

[ 2 ]  a g a i n s t  t h e  v i c t i m

[ 3 ]  i n  v i o l a t i o n  o f

[ 4 ]  t h e  R e l e a s e  a n d  D i s m i s s a l  O r d e r . . .  

c o n s t i t u t e s  f a l s e  p r e t e n s e s .

A s  a  m a t t e r  o f  l a w ,  t h e  i s s u e s  r a i s e d  b y  B u l l o c k  a n d  S e i e r  w e r e  b a r r e d  b y  r e s  j u d i c a t a .

2 0 .  T h e  c o u r t ’ s  f i n d i n g  t h a t  N e w s o m e  f a l s e l y  r e p r e s e n t e d  t h a t  “ h e  h a d  f u l f i l l e d  a l l  t e r m s  

a n d  c o n d i t i o n s  o f  t h e  u n d e r l y i n g  d e f e r r e d  p r o s e c u t i o n  a g r e e m e n t ”  i s  n e c e s s a r i l y  p r e d i c a t e d  o n  t h e  

c o u r t ’ s  h o l d i n g  t h a t  t h e  “ c i v i l  r e l e a s e  o f  c l a i m s  c o n t a i n e d  i n  t h e  A g r e e m e n t  i s  v a l i d . ”  ( O r d e r ,  | f  

2 3 ,  2 5 ) .  I f  t h e  “ r e l e a s e ”  i s  n o t  v a l i d ,  t h e n  i t  c a n n o t  f o r m  t h e  b a s i s  f o r  a  f i n d i n g  t h a t  N e w s o m e  w a s  

v i o l a t i n g  t h e  “ d i s m i s s a l  &  r e l e a s e  o r d e r ”  b y  s u i n g  B u l l o c k .

2 1 .  T h e  c o u r t  e r r e d  i n  h o l d i n g  t h a t  t h e  R e l e a s e  “ i s  v a l i d . ”  T h e  R e l e a s e  i s  v o i d  o n  i t s  f a c e  

f o r  t h e  f o l l o w i n g  r e a s o n s :

( a )  T h e  “ c o n s i d e r a t i o n ”  f o r  t h e  r e l e a s e  “ i s  i n  p a r t  i l l e g a l ” ; t h e  “ d i s m i s s a l  &  r e l e a s e  o r d e r ”  

r e l e a s e s  N e w s o m e ’ s  “ c r i m i n a l  c l a i m s . ”  T h i s  i l l e g a l i t y  r e n d e r s  t h e  e n t i r e  r e l e a s e  

u n e n f o r c e a b l e .  “ [ I ] t  m a k e s  n o  d i f f e r e n c e  i f  t h e  c o n t r a c t  c o n t a i n s  a n  a d d i t i o n a l
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c o n s i d e r a t i o n  t h a t  i s  l e g a l  a n d  v a l i d . ”  B a k e r  v .  C i t i z e n s  B a n k  o f  G u n t e r s v i l l e ,  2 8 2  A l a .  3 3 ,  

2 0 8  S o .  2 d  6 0 1  ( 1 9 6 8 ) .

( b )  T h e  R e l e a s e  i s  n o t  p a r t  o f  a n  i n d e p e n d e n t  c o n t r a c t : i t  w a s  m e r g e d  i n t o  t h e  “ d i s m i s s a l  &  

r e l e a s e  o r d e r . ”  A s  a  r e s u l t ,  t h e  “ r e l e a s e ”  i s  n o t  e n f o r c e a b l e  a s  a  “ c o n t r a c t . ”  T u r e n n e  v .  

T u r e n n e ,  8 8 4  S o .  2 d  8 4 4 ,  8 4 9  ( A l a .  2 0 0 3 )  ( “ t h e r e  i s  n o  c l a i m  t h a t  c a n  b e  e n f o r c e d  o n  a  

c o n t r a c t  t h e o r y ” ) .  I t  i s  e n f o r c e a b l e  o n l y  i f  t h e  “ d i s m i s s a l  &  r e l e a s e  o r d e r ”  i s  i t s e l f  

e n f o r c e a b l e . ”

( c )  T h e  “ r e l e a s e  &  d i s m i s s a l  o r d e r ”  w a s , h o w e v e r ,  a n  i n t e r l o c u t o r y  o r d e r :  i n t e r l o c u t o r y  

o r d e r s  t e r m i n a t e  w h e n  t h e  u n d e r l y i n g  c a s e  i s  d i s m i s s e d .  T h e  c a s e  w a s  d i s m i s s e d  o n  A p r i l  

4 ,  2 0 1 4 .  T h u s ,  t h e  “ r e l e a s e  &  d i s m i s s a l  o r d e r  t h e n  b e c a m e  a  n u l l i t y .  K . L . R .  v .  K . G . S . ,  N o .  

2 1 4 0 8 8 2  ( A l a .  C i v .  A p p .  J a n .  8 ,  2 0 1 6 ) .

( d )  M o r e o v e r ,  t h e  c o u r t  l a c k e d  a u t h o r i t y  t o  R e l e a s e  N e w s o m e ’ s  “ c i v i l  a n d  c r i m i n a l  

c l a i m s . ”  A  c o u r t - o r d e r e d  r e l e a s e  i s  n o t  a  l e g a l  “ p u n i s h m e n t . ” "̂

T h e  o n l y  l e g a l  p u n i s h m e n t s , b e s i d e s  r e m o v a l  f r o m  o f f i c e  a n d  d i s q u a l i f i c a t i o n  t o  

h o l d  o f f i c e ,  a r e  f i n e s ,  h a r d  l a b o r  f o r  t h e  c o u n t y ,  i m p r i s o n m e n t  i n  t h e  c o u n t y  j a i l ,  

i m p r i s o n m e n t  i n  t h e  p e n i t e n t i a r y ,  w h i c h  i n c l u d e s  h a r d  l a b o r  f o r  t h e  s t a t e ,  a n d  d e a t h .  

A l a .  C o d e  § ' 1 5 - 1 8 - 1  ( 1 9 7 5 ) .

2 2 .  E v e n  i f  t h e  r e l e a s e  i s  n o t  v o i d  o n  i t s  f a c e ,  B u l l o c k  a n d  S e i e r  n e v e r t h e l e s s  c a r r i e d  t h a t  

t h e  b u r d e n  o f  p r o v i n g  t h a t  i t  i s  v a l i d .  N e w s o m e ’ s  A m e n d e d  C o m p l a i n t  a s s e r t e d  t h a t  t h e  R e l e a s e  

w a s  s e c u r e d  b y  f r a u d ;  B u l l o c k  a t t a c h e d  t h i s  A m e n d m e n t  t o  h i s  m o t i o n  a s  “ e x h i b i t  B . ”  I n  a d d i t i o n .  

E x h i b i t  F  t o  N e w s o m e ’ s  R e s p o n s e  t o  B u l l o c k  ( N e w s o m e ’ s  r u l e - 5 9  m o t i o n  i n  t h e  c i v i l  c a s e )  

c o n t a i n e d  N e w s o m e ’ s  a r g u m e n t  t h a t  t h e  r e l e a s e  w a s  o b t a i n e d  b y  f r a u d  ( p a g e s  9 2 - 9 3  i n f r a ) .

“ A  r e l e a s e  o b t a i n e d  b y  f r a u d  i s  v o i d . ”  T a y l o r  v .  D o r o u g h ,  5 4 7  S o .  2 d  5 3 6 , 5 4 0  ( A l a .  1 9 8 9 ) .  

N e i t h e r  B u l l o c k  n o r  S e i e r  o f f e r e d  a n y  e v i d e n c e  t o  r e b u t  t h i s  c o n t e n t i o n .  T h e  c o u r t  e r r e d  i n  f i n d i n g  

t h a t  t h e  r e l e a s e  i s  “ v a l i d ”  w i t h o u t  a n y  “ e v i d e n c e ”  r e b u t t i n g  N e w s o m e  f r a u d  c l a i m .  U n d e r w o o d  v .  

A l l s t a t e  I n s u r a n c e  C o . ,  5 9 0  S o .  2 d  2 5 8 ,  2 5 8 - 5 9  ( A l a .  1 9 9 1 ) .

T h e  c o u r t  c h a r a c t e r i z e d  t h e  “ r e l e a s e  o f  a l l  c i v i l  a n d  c r i m i n a l  c l a i m s ”  a s  p a r t  o f  N e w s o m e ’ s  

“ s e n t e n c e . ”  ( O r d e r ,  'l l  2 7 ) .
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2 3 .  T h e  c o u r t  a l s o  e r r e d  i n  h o l d i n g  t h a t  t h e  r e l e a s e  w a s  v a l i d  w i t h o u t  a n y  e v i d e n c e  t h a t  i t  

s a t i s f i e d  t h e  c r i t e r i a  e s t a b l i s h e d  i n  T o w n  o f  N e w t o n  v .  R u m e r y ,  4 8 0  U . S .  3 8 6  ( 1 9 8 7 ) . ^  I n  R u m e r y  

t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  h e l d  t h a t  a  r e l e a s e - d i s m i s s a l  a g r e e m e n t  i s  e n f o r c e a b l e  o n l y  i f  t h e  

p r o p o n e n t  o f  t h e  a g r e e m e n t  p r o v e s  t h a t  “ [ 1 ]  [ t h e ]  a g r e e m e n t  w a s  v o l u n t a r y ;  [ 2 ]  t h a t  t h e r e  i s  n o  

e v i d e n c e  o f  p r o s e c u t o r i a l  m i s c o n d u c t ;  [ 3 ]  a n d  t h a t  e n f o r c e m e n t  o f  [ t h e ]  a g r e e m e n t  w o u l d  n o t  

a d v e r s e l y  a f f e c t  t h e  r e l e v a n t  p u b l i c  i n t e r e s t s ”  ( 1 0 7  S .  C t .  a t  1 1 9 5 ) .

B u l l o c k  a n d  S e i e r  o f f e r e d  n o  e v i d e n c e  t o  m e e t  t h i s  e v i d e n t i a r y  b u r d e n .  M o r e o v e r ,  t h e  

d o c u m e n t  N e w s o m e  s i g n e d  w a s  a  f o r m ,  a n d  r e l e a s e s  e x e c u t e d  p u r s u a n t  t o  a  “ b l a n k e t  p o l i c y  o f  

r e q u i r i n g  r e l e a s e - d i s m i s s a l  a g r e e m e n t s ”  a r e  i n v a l i d .  C a i n  v .  B o r o u g h ,  1  F . 3 d  3 7 7 ,  3 8 3  ( 3 d  C i r .  

1 9 9 3 ) ;  K i n n e y  v .  C i t y  o f  C l e v e l a n d ,  1 4 4  F .  S u p p .  2 d  9 0 8 ,  9 1 7 - 1 8  ( N . D .  O h i o  2 0 0 1 ) .

2 4 .  T h e  c o u r t  c h a r a c t e r i z e d  t h e  r e l e a s e  a s  p a r t  o f  a  d e f e r r e d - p r o s e c u t i o n  a g r e e m e n t  ( O r d e r ,

] [  2 2 ) .  I f  s o ,  t h e n  t h e  “ d i s m i s s a l  &  r e l e a s e  o r d e r ”  w a s  n o t  a d m i s s i b l e  e v i d e n c e .

P r e t r i a l  d i v e r s i o n  p r o g r a m  r e c o r d s  o r  t h e  r e c o r d s  r e l a t e d  t o  p r e t r i a l  d i v e r s i o n  p r o g r a m  

a d m i s s i o n ,  w i t h  t h e  e x c e p t i o n  o f  s t a t e m e n t  o f  t h e  a p p l i c a n t  c o n c e r n i n g  h i s  o r  h e r  

i n v o l v e m e n t  i n  t h e  c r i m e s  c h a r g e d  o r  o t h e r  c r i m e s  s h a l l  n o t  b e  a d m i s s i b l e  i n  s u b s e q u e n t  

p r o c e e d i n g s ,  c r i m i n a l  o r  c i v i l  u n l e s s  a  c o u r t  o f  c o m p e t e n t  j u r i s d i c t i o n  d e t e r m i n e s  t h a t  t h e r e  

i s  a  c o m p e l l i n g  p u b l i c  i n t e r e s t  i n  d i s c l o s i n g  t h e  r e c o r d s  ( A l a .  C o d e  §  1 2 - 1 7 - 2 2 6 . 6 ( g )  

( 1 9 7 5 ) .

T h e  c o u r t  m a d e  n o  f i n d i n g  o f  a  “ c o m p e l l i n g  p u b l i c  i n t e r e s t ”  i n  d i s c l o s i n g  t h e  “ d i s m i s s a l  &  r e l e a s e  

o r d e r ” ; c o n s e q u e n t l y ,  t h e  c o u r t  e r r e d  i n  c o n s i d e r i n g  i t .

2 5 .  T h e  C o u r t  e r r e d  i n  g r a n t i n g  B u l l o c k ’ s  “ M o t i o n  T o  U s e  C o n t e n t s  o f  E x p u n g e d  F i l e ”  

b e c a u s e  n o  p r o v i s i o n  o f  t h e  E x p u n g e m e n t  A c t  a u t h o r i z e s  s u c h  a  m o t i o n .

2 6 .  T h e  C o u r t  e r r e d  i n  g r a n t i n g  B u l l o c k ’ s  “ M o t i o n  T o  U s e  C o n t e n t s  o f  E x p u n g e d  F i l e ”  

b e c a u s e  s e c t i o n  1 5 - 2 7 - 7 ( a )  e x p r e s s l y  p r o h i b i t s  t h e  u s e  o f  e x p u n g e d  d o c u m e n t s  i n  c i v i l  a c t i o n s .

^ E x h i b i t  F  t o  N e w s o m e ’ s  R e s p o n s e  t o  B u l l o c k  ( N e w s o m e ’ s  r u l e - 5 9  m o t i o n  i n  t h e  c i v i l  c a s e )  

c o n t a i n e d  N e w s o m e ’ s  a r g u m e n t  t h a t  t h e  r e l e a s e  f a i l e d  t o  s a t i s f y  t h e  r e q u i r e m e n t s  o f  T o w n  o f  

N e w t o n  v .  R u m e r y ,  4 8 0  U . S .  3 8 6  ( 1 9 8 7 )  ( p a g e s  9 4 - 9 5  i n f r a ) .
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s u c h  a  B u l l o c k  s e e k s  t o  d o :  “ F e x p u n g e d l  r e c o r d s  m a y  n o t  b e  u s e d  f o r  a n y  n o n - c r i m i n a l  j u s t i c e  

p u r p o s e . ”

2 7 .  T h e  c o u r t  e r r e d  i n  c o n s i d e r i n g  B u l l o c k ’ s  M o t i o n  b e c a u s e  i t  w a s  f i l e d  m o r e  t h a n  t h i r t y  

d a y s  a f t e r  t h e  e x p u n g e m e n t .  “ [ A ]  t r i a l  c o u r t  h a s  n o  j u r i s d i c t i o n  t o  m o d i f y  o r  a m e n d  a  f i n a l  

j u d g m e n t  m o r e  t h a n  3 0  d a y s  a f t e r  t h e  j u d g m e n t  i s  e n t e r e d . ”  S S C  S e l m a  O p e r a t i n g  C o m p a n y ,  L L C

V. G o r d o n ,  5 6  S o .  3 d  5 9 8 ,  6 0 1  ( A l a .  2 0 1 0 ) .  T h e  o r d e r  o f  e x p u n g e m e n t  w a s  e n t e r e d  o n  S e p t e m b e r  

1 0 ,  2 0 1 5 ,  a n d  B u l l o c k ’ s  M o t i o n  i s  m a r k e d  f i l e d  o n  J a n u a r y  1 9 ,  2 0 1 6 .  A s  a  m a t t e r  o f  l a w ,  t h e  c o u r t  

h a d  n o  j u r i s d i c t i o n  t o  c o n s i d e r  i t .

2 8 .  C o l l e c t i v e l y ,  t h e  a c t i o n s  o f  t h e  C o u r t  h a v e  d e p r i v e d  N e w s o m e  o f  d u e  p r o c e s s  o f  l a w  

u n d e r  t h e  F o u r t e e n t h  A m e n d m e n t  t o  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  a n d  t h e  A l a b a m a  C o n s t i t u t i o n .  

T h o s e  a c t i o n s  i n c l u d e  b u t  a r e  n o t  l i m i t e d  t o  t h e  f o l l o w i n g :

( a )  T h e  C i r c u i t  C l e r k  p e r m i t t e d  B u l l o c k  t o  f i l e  h i s  M o t i o n  a n d  S e i e r  t o  f i l e  h i s  P e t i t i o n  i n  

C a s e  N o .  C C - 2 0 1 5 - 0 0 0 1 2 1  e v e n  t h o u g h  t h a t  c a s e  w a s  c l o s e d  a n d  d i d  n o t  e x i s t  o n  t h e  S J I S .

( b )  T h e  C i r c u i t  C l e r k  p e r m i t t e d  B u l l o c k  t o  f i l e  h i s  M o t i o n  a n d  S e i e r  t o  f i l e  h i s  P e t i t i o n  i n  

C a s e  N o .  C C - 2 0 1 5 - 0 0 0 1 2 1  e v e n  t h o u g h  t h e y  w e r e  n o t  p a r t i e s  t o  t h e  c a s e .

( c )  T h e  C i r c u i t  C l e r k  p e r m i t t e d  B u l l o c k  t o  f i l e  h i s  M o t i o n  a n d  S e i e r  t o  f i l e  h i s  P e t i t i o n  i n  

C a s e  N o .  C C - 2 0 1 5 - 0 0 0 1 2 1  w i t h o u t  f i l i n g  a  M o t i o n  t o  I n t e r v e n e  o r  p a y i n g  t h e  f i l i n g  f e e s  

a p p l i c a b l e  t o  t h e i r  f i l i n g s .

( d )  T h e  C i r c u i t  C l e r k  r e f u s e d  t o  a c c e p t  d o c u m e n t s  s u b m i t t e d  b y  N e w s o m e  f o r  f i l i n g  i n  

r e s p o n s e  t o  B u l l o c k ’ s  M o t i o n  a n d  S e i e r ’ s  P e t i t i o n  -  w h i c h  t h e  C i r c u i t  C l e r k  h a d  a c c e p t e d  

f o r  f i l i n g .  T h i s  i n c l u d e d  t h e  f o l l o w i n g  d o c u m e n t s :  [ 1 ]  t h e  “ O p p o s i t i o n  t o  B u l l o c k ’ s  M o t i o n  

t o  U s e  C o n t e n t s  o f  E x p u n g e d  F i l e d ”  t e n d e r e d  o n  J a n u a r y  2 5 ,  2 0 1 6 ;  [ b ]  t h e  “ R e s p o n s e  o f  

B u r t  W .  N e w s o m e  t o  M o t i o n  o f  J o h n  B u l l o c k  t o  U s e  C o n t e n t s  o f  E x p u n g e d  F i l e d ”  t e n d e r e d  

o n  J u n e  1 ,  2 0 1 6 ;  [ c ]  t h e  “ R e s p o n s e  o f  B u r t  W .  N e w s o m e  t o  C l a i b o r n e  S e i e r ’ s  ‘P e t i t i o n  t o  

S e t  A s i d e  E x p u n g e m e n t  P u r s u a n t  t o  A l a .  C o d e  §  1 5 - 2 7 - 1 7  a n d  J o i n d e r  i n  V i c t i m ’ s  M o t i o n ”  

t e n d e r e d  o n  J u n e  1 ,  2 0 1 6 ;  [ d ]  a n d  t h e  “ M o t i o n  t o  E x p u n g e ”  t e n d e r e d  o n  J u n e  2 ,  2 0 1 6 .

( e )  A s  a  r e s u l t ,  N e w s o m e ’ s  c o u n s e l  w a s  r e q u i r e d  t o  h a n d - d e l i v e r  t h e  d o c u m e n t s  t o  t h e  

o f f i c e  o f  J u d g e  R e e v e s  a n d  t h e  J u d i c i a l  A s s i s t a n t  f o r  J u d g e  C o n w i l l .  N e w s o m e  d o e s  n o t  

k n o w  w h e t h e r  t h e  d o c u m e n t s  a p p e a r  i n  t h e  o f f i c i a l  c o u r t  f i l e  b e c a u s e  t h e  C i r c u i t  C l e r k  h a s  

r e f u s e d  t o  p e r m i t  N e w s o m e ’ s  a t t o r n e y  o r  h i s  o f f i c e  m a n a g e r  t o  i n s p e c t  t h e  c o u r t  f i l e .

( f )  T h i s  c a s e  w a s  o r i g i n a l l y  a s s i g n e d  t o  J u d g e  R e e v e s ;  h e  r e s i g n e d  e f f e c t i v e  M a r c h  1 , 2 0 1 6 ,  

a n d  J u d g e  A l v i s  w a s  a p p o i n t e d  t o  r e p l a c e  h i m  e f f e c t i v e  M a y  1 ,  2 0 1 6 .  Y e t ,  o n  M a y  3 , 2 0 1 6 ,  

J u d g e  C o n w i l l  a s s u m e d  j u r i s d i c t i o n  o f  t h i s  c a s e  b y  s e n d i n g  a n  e m a i l  t o  N e w s o m e ’ s  c o u n s e l
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s e t t i n g  a  h e a r i n g  f o r  J u n e  3 ,  2 0 1 6 .  J u d g e  C o n w i l l  h a d  n e v e r  p r e v i o u s l y  p r e s i d e d  o v e r  t h e  

c a s e ,  a n d  h e  h a d  n o  j u r i s d i c t i o n  t o  a c t  i n  t h e  c a s e .

( g )  A t  t h e  h e a r i n g  o n  J u n e  3 ,  2 0 1 6 ,  N e w s o m e ’ s  c o u n s e l  a s k e d  J u d g e  C o n w i l l  t o  m a r k  t h e  

d o c u m e n t s  d e s c r i b e d  a b o v e  “ f i l e d , ”  a n d  J u d g e  C o n w i l l  a g r e e d  t o  d o  s o  ( R .  2 2 ,  l i n e s  1 5 

2 4 ) .  Y e t ,  J u d g e  C o n w i l l ’ s  J u d i c i a l  A s s i s t a n t  h a s  t o l d  N e w s o m e ’ s  c o u n s e l  t h a t  J u d g e  

C o n w i l l  h a s  n o t  m a r k e d  t h e  d o c u m e n t s  “ f i l e d ”  a n d  t h a t  “ m a r k e d  f i l e d ”  c o p i e s  o f  t h e  

d o c u m e n t s  a r e  n o t  a v a i l a b l e  f o r  h i m .

( h )  A t  t h e  c o n c l u s i o n  o f  t h e  h e a r i n g  J u d g e  C o n w i l l  i n s t r u c t e d  t h e  a t t o r n e y s  f o r  B u l l o c k  a n d  

S e i e r  t o  p r e p a r e  a n  o r d e r  ( R .  2 4 ) .  T h e  o r d e r  d e c i d e d  i s s u e s  t h a t  w e r e  n o t  r a i s e d  i n  t h e  

p l e a d i n g s  o r  d i s c u s s e d  a t  t h e  h e a r i n g .

( i )  O n  J u n e  8 ,  2 0 1 6 ,  N e w s o m e ’ s  c o u n s e l  w a s  e m a i l e d  a n  o r d e r  s i g n e d  b y  J u d g e  C o n w i l l  

s e t t i n g  a s i d e  N e w s o m e ’ s  e x p u n g e m e n t .  T h e  o r d e r  i s  n o t  s t a m p e d  “ f i l e d , ”  a n d  i t  d o e s  n o t  

b e a i ‘ a n  i n s i g n i a  t h a t  i t  h a s  b e e n  e n t e r e d  i n  t h e  S t a t e  J u d i c i a l  I n f o r m a t i o n  S y s t e m  a s  r e q u i r e d  

b y  r u l e  5 8 .

( i )  J u d g e  C o n w i l l  v a c a t e d  N e w s o m e ’ s  e x p u n g e m e n t  a l t h o u g h  h e  “ w a s  n o t  p r e s e n t  f o r  a n y  

o f  t h e  p r i o r  p r o c e e d i n g s ”  a n d  w a s  n o t  “ p r o v i d e d  w i t h  a  t r a n s c r i p t  o f  t h o s e  p r o c e e d i n g s . ”

( k )  J u d g e  C o n w i l l  v a c a t e d  N e w s o m e ’ s  e x p u n g e m e n t  b a s e d  o n  h i s  o w n  “ o b l i g a t [ i o n ]  o r  s u a  

s p o n t e  a l t h o u g h  h e  h a d  p r o v i d e d  N e w s o m e  n o  p r i o r  n o t i c e  t h a t  h e  w a s  c o n s i d e r i n g  a c t i n g  

o n  h i s  o w n  m o t i o n .

( l )  O n  F r i d a y ,  J u n e  1 0 ,  2 0 1 6 ,  N e w s o m e ’ s  c o u n s e l  w e n t  t o  t h e  o f f i c e  o f  t h e  C i r c u i t  C l e r k  t o  

i n s p e c t  t h e  o f f i c i a l  c o u r t  f i l e  c o n c e r n i n g  h i s  c l i e n t ,  a n d  t h e  C i r c u i t  C l e r k  r e f u s e d  t o  a l l o w  

h i m  t o  i n s p e c t  t h e  f i l e .

( m )  O n  T u e s d a y ,  J u n e  1 4 ,  2 0 1 6 ,  N e w s o m e ’ s  o f f i c e  m a n a g e r ,  J e n n i f e r  C h o i ,  w e n t  t o  t h e  

o f f i c e  o f  t h e  C l e r k  O f f i c e  t o  o b t a i n  c o p i e s  o f  a l l  p l e a d i n g s  i n  t h e  c a s e .  T h e  c l e r k  t o l d  C h o i  

t h a t  “ a l l  p l e a d i n g s  w e r e  g i v e n  t o  t h e  p r e s i d i n g  j u d g e  a n d  h e  w a s  k e e p i n g  t h e m  i n  h i s  o f f i c e ”  

a n d  t h a t  s h e  c o u l d  n o t  g i v e  C h o i  a n y t h i n g  ( p a g e  7 6  i n f r a ) .

( n )  A s  o f  t h e  p r e s e n t  d a t e .  C a s e  N o .  C C - 2 0 1 5 - 0 0 0 1 2 1  d o e s  n o t  e x i s t  o n  t h e  S J I S ,  a n d  i t  i s  

i m p o s s i b l e  f o r  N e w s o m e  o r  h i s  c o u n s e l  t o  d e t e r m i n e  w h e t h e r  t h e  o r d e r  d a t e d  J u n e  8 ,  2 0 1 6  

h a s  b e e n  “ e n t e r e d ”  a s  r e q u i r e d  b y  r u l e  5 8 ,  A l a .  R .  C i v .  P .
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V .  A R G U M E N T

I .  T H E  C O U R T  L A C K E D  S U B J E C T  M A T T E R  J U R I S D I C T I O N  T O  V A C A T E  O R  

M O D I F Y  N E W S O M E ’ S  E X P U N G M E N T  B E C A U S E  C A S E  N O .  C C  2 0 1 5 - 0 0 0 1 2 1  W A S  

N O T  A N  E X I S T I N G  C A S E  W H E N  B U L L O C K  F I L E D  H I S  M O T I O N ,  W H E N  S E I E R  

F I L E D  H I S  P E T I T I O N ,  O R  W H E N  T H I S  C O U R T  E N T E R E D  I T S  O R D E R .

U n d e r  r u l e  5 8 ,  a n  o r d e r  i s  n o t  v a l i d  u n l e s s  i t  i s  e n t e r e d  i n  t h e  S t a t e  J u d i c i a l  I n f o r m a t i o n  

S y s t e m  ( S J I S ) .  I n  J . K .  v .  S t a t e  D e p a r t m e n t  o f  H u m a n  R e s o u r c e s ,  1 0 3  S o .  3 d  8 0 7 ,  8 1 0  ( A l a .  C i v .  

A p p .  2 0 1 2 ) ,  t h e  c o u r t  e x p l a i n e d .

A l t h o u g h  t h e  N o v e m b e r  3 ,  2 0 1 1 ,  o r d e r  c o n t a i n s  t h e  j u v e n i l e  c o u r t  c l e r k ’ s  d a t e  s t a m p ,  t h a t  

o r d e r  w a s  n o t  e n t e r e d  i n  t h e  S t a t e  J u d i c i a l  I n f o r m a t i o n  S y s t e m  ( “ S J I S ” ) .  A c c o r d i n g l y ,  t h a t  

o r d e r  w a s  n o t  “ e n t e r e d ”  b y  t h e  j u v e n i l e  c o u r t  a s  r e q u i r e d  b y  R u l e  5 8 ( c ) ,  A l a .  R .  C i v .  P . ,  

w h i c h  s p e c i f i e s  t h a t  “ [ a ] n  o r d e r  o r  a  j u d g m e n t  s h a l l  b e  d e e m e d  ‘ e n t e r e d ’ w i t h i n  t h e  

m e a n i n g  o f  t h e s e  R u l e s  a n d  t h e  R u l e s  o f  A p p e l l a t e  P r o c e d u r e  a s  o f  t h e  a c t u a l  d a t e  o f  t h e  

i n p u t  o f  t h e  o r d e r  o r  j u d g m e n t  i n t o  t h e  S t a t e  J u d i c i a l  I n f o r m a t i o n  S y s t e m . ”  T h u s ,  b e c a u s e  

i t  w a s  n o t  e n t e r e d  i n  t h e  S J I S ,  t h e  N o v e m b e r  3 .  2 0 1 1 ,  o r d e r  d i d  n o t  c o n s t i t u t e  a  v a l i d  o r d e r  

o r  j u d g m e n t  o f  t h e  j u v e n i l e  c o u r t .

T h i s  c o u r t  e n t e r e d  a n  o r d e r  o f  e x p u n g e m e n t  o n  S e p t e m b e r  1 0 ,  2 0 1 5 ,  a n d  n o  o n e  f i l e d  a  

p o s t - t r i a l  m o t i o n  o r  s o u g h t  a p p e l l a t e  r e v i e w .  T h e  o r d e r  o f  e x p u n g e m e n t  b e c a m e  f i n a l ,  a n d  t h i s  c a s e  

a n d  i t s  n u m b e r  w e r e  r e m o v e d  f r o m  t h e  S J I S  s y s t e m  ( p a g e s  7 4 - 7 5  i n f r a ) .  A s  a  r e s u l t ,  t h e  r e c o r d  o f  

t h i s  c a s e  c o u l d  n o t  b e  a c c e s s e d ,  n o r  c o u l d  o r d e r s  b e  e n t e r e d  i n  t h e  c a s e .

A t  t h e  b e g i n n i n g  o f  t h e  h e a r i n g  o n  J u n e  3 ,  2 0 1 6 ,  t h e  C o u r t  a s k e d  w h e t h e r  “ t h e r e  [ w a s ]  

a n o t h e r  c a s e  n u m b e r ”  o t h e r  t h a n  t h e  e x p u n g e m e n t  c a s e .  T h e r e  w a s  n o n e :

T h e  C o u r t : D o e s  a n y b o d y  d i s a g r e e  t h a t  a l l  t h a t  h a s  b e e n  f i l e d  i s  u n d e r  C C - 2 0 1 5 - 1 2 1 ?

M r . J u s t i c e : W e l l ,  w h e n  w e  a t t e m p t e d  t o  f i l e  i n  t h e  c l e r k ’ s  o f f i c e  u n d e r  t h a t  c a s e  n u m b e r ,  

t h e y  w o u l d n ’ t  l e t  u s .

T h e  C o u r t : W e l l ,  t h e y  d o n ’ t  b e c a u s e  i t  h a s  b e e n  e x p u n g e d  ( R .  3 ) .

A s  a  m a t t e r  o f  l a w ,  B u l l o c k ’ s  M o t i o n ,  S e i e r ’ s  P e t i t i o n ,  a n d  t h e  o r d e r  v a c a t i n g  N e w s o m e ’ s

e x p u n g e m e n t  a r e  v o i d .  T h e y  w e r e  n o t  f i l e d  i n  a n  e x i s t i n g  c a s e .
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I I .  T H E  C O U R T  L A C K E D  S U B J E C T  M A T T E R  J U R I S D I C T I O N  O F  B U L L O C K ’ S  

M O T I O N  A N D  S E I E R ’ S  P E T I T I O N  B E C A U S E  N E I T H E R  B U L L O C K  N O R  S E I E R  W A S  

A  P A R T Y  T O  T H I S  C A S E ,  A N D  N E I T H E R  F I L E D  A  M O T I O N  T O  I N T E R V E N E .

T h e  p a r t i e s  t o  a  c a s e  a r e  n a m e d  i n  t h e  c a p t i o n .  A l a .  R .  C i v .  P .  1 0 ( a ) .  T h e  p a r t i e s  i n  t h i s  c a s e  

a r e  t h e  “ S t a t e  o f  A l a b a m a ”  a n d  “ B u r t o n  W h e e l e r  N e w s o m e ”  ( p a g e  6 2  i n f r a ) .  N e i t h e r  B u l l o c k  n o r  

S e i e r  h a v e  e v e r  b e e n  n a m e d  i n  t h e  c a p t i o n ,  a n d  n e i t h e r  a r e  p a r t i e s .

A l t h o u g h  r u l e  2 4  a l l o w s  n o n - p a r t i e s  t o  i n t e r v e n e  u n d e r  c e r t a i n  c i r c u m s t a n c e s , ®  n e i t h e r  

B u l l o c k  n o r  S e i e r  h a s  f i l e d  a  M o t i o n  t o  I n t e r v e n e .  C o n s e q u e n t l y ,  t h e  c o u r t  h a d  n o  a u t h o r i t y  t o  

g r a n t  t h e m  r e l i e f .  C f  A l a .  R .  C i v .  P .  6 0 ( b )  ( “ O n  m o t i o n  . . .  t h e  c o u r t  m a y  r e l i e v e  a  p a r t y  o r  p a r t y ’ s  

l e g a l  r e p r e s e n t a t i v e  f r o m  a  f i n a l  j u d g m e n t .  . .

I n  P e n i c k  v .  R o b e r t s ,  N o s .  2 1 4 0 6 7 ,  2 1 4 0 5 8 1  ( A l a .  C i v .  A p p .  S e p t .  1 8 ,  2 0 1 5 ) ,  t h e  c o u r t  h e l d

t h a t  a n  o r d e r  s e t t i n g  a s i d e  a  s u m m a r y  j u d g m e n t ,  b a s e d  o n  t h e  m o t i o n  o f  a  n o n - p a r t y ,  w a s  v o i d :

W e  n o t e  t h a t  t h e  c i r c u i t  c o u r t ’ s  e n t r y  o f  t h e  O c t o b e r  2 9 ,  2 0 1 4 ,  o r d e r ,  i n  w h i c h  i t  p u r p o r t e d  

t o  s e t  a s i d e  i t s  s u m m a r y  j u d g m e n t  a n d  t o  “ r e i n s t a t e ”  t h e  c a s e  d i d  n o t  a d d r e s s  P e n i c k ’ s  

m o t i o n  t o  i n t e r v e n e .  T h e  O c t o b e r  2 9 ,  2 0 1 4 .  o r d e r  w a s  a  n u l l i t y  b e c a u s e  t h e  c i r c u i t  c o u r t ,  

w i t h o u t  h a v i n g  r u l e d  o n  P e n i c k ’ s  m o t i o n  t o  i n t e r v e n e  a n d  h i s  u n d e r l y i n g  r e q u e s t  f o r  R u l e  

6 0 ( b )  r e l i e f  w a s  w i t h o u t  j u r i s d i c t i o n  a t  t h a t  t i m e  t o  s e t  a s i d e  t h e  j u d g m e n t .

S i n c e  B u l l o c k  a n d  S e i e r  n e v e r  f i l e d  a  M o t i o n  t o  I n t e r v e n e ,  a n d  w e r e  n e v e r  g r a n t e d  p e r m i s s i o n  t o

i n t e r v e n e ,  t h i s  c o u r t  “ w a s  w i t h o u t  j u r i s d i c t i o n ”  t o  g r a n t  B u l l o c k ’ s  M o t i o n  o r  S e i e r ’ s  P e t i t i o n .

® “ A  p e r s o n  d e s i r i n g  t o  i n t e r v e n e  s h a l l  s e r v e  a  m o t i o n  t o  i n t e r v e n e  u p o n  t h e  p a r t i e s  a s  p r o v i d e d  i n  

R u l e  5 .  T h e  m o t i o n  s h a l l  s t a t e  t h e  g r o u n d s  t h e r e f o r  a n d  s h a l l  b e  a c c o m p a n i e d  b y  a  p l e a d i n g  s e t t i n g  

f o r t h  t h e  c l a i m  o r  d e f e n s e  f o r  w h i c h  i n t e r v e n t i o n  i s  s o u g h t . ”  A l a .  R .  C i v .  P .  2 4 ( c ) .
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I I I .  T H E  C O U R T  L A C K E D  S U B J E C T - M A T T E R  J U R I S D I C T I O N  O F  B U L L O C K ’ S  

M O T I O N  A N D  S E I E R ’ S  P E T I T I O N  B E C A U S E  N E I T H E R  B U L L O C K  N O R  S E I E R  P A I D  

A  F I L I N G  F E E .

E v e n  i f  t h i s  h a d  b e e n  a n  e x i s t i n g  c a s e ,  a n d  e v e n  i f  B u l l o c k  a n d  S e i e r  h a d  f i l e d  M o t i o n s  t o  

I n t e r v e n e ,  t h e y  n e v e r  p a i d  a  f i l i n g  f e e .  S e c t i o n  1 2 - 1 9 - 7 0 ( a )  s t a t e s ,  “ T h e r e  s h a l l  b e  a  c o n s o l i d a t e d  

c i v i l  f i l i n g  f e e , k n o w n  a s  a  d o c k e t  f e e ,  c o l l e c t e d  f r o m  a  p l a i n t i f f  a t  t h e  t i m e  a  c o m p l a i n t  i s  f i l e d  . . . ”  

S e c t i o n  1 2 - 1 9 - 7 1  e s t a b l i s h e s  a  f e e  s t r u c t u r e ;  t h e  f i l i n g  f e e  f o r  a  M o t i o n  t o  I n t e r v e n e  i s  $ 2 9 7 . 0 0 .  

A l a .  C o d e  1 2 - 1 9 - 7 1 ( a )  ( 9 ) .  N e i t h e r  B u l l o c k  n o r  S e i e r  p a i d  t h i s .

“ [ A l b s e n t  t h e  p a y m e n t  o f  a  f i l i n g  f e e  o r  t h e  g r a n t i n g  o f  a  r e q u e s t  t o  p r o c e e d  i n  f o r m a  

p a u p e r i s ,  t h e  t r i a l  c o u r t  f a i l s  t o  o b t a i n  s u b j e c t  m a t t e r  j u r i s d i c t i o n . ”  E x  p a r t e  C o u r t y a r d  C i t i f l a t s ,  

N o .  1 1 4 0 2 6 4  ( A l a .  J u n e  1 2 ,  2 0 1 5 )  ( q u o t i n g  C a r p e n t e r  v .  S t a t e ,  7 8 2  S o .  2 d  8 4 8 ,  8 4 9  ( A l a .  C r i m .  

A p p .  2 0 0 8 ) ) .  I n  F o x  v .  A r n o l d ,  1 2 7  S o .  3 d  4 1 7 ,  4 2 1  ( A l a .  C i v .  A p p .  2 0 1 2 ) ,  t h e  c o u r t  h e l d  t h a t  

p r o c e e d i n g s  i n  t h e  t r i a l  c o u r t  w e r e  v o i d :

A l t h o u g h  t h e  m o t h e r  a n d  t h e  f a t h e r  f i l e d  a d d i t i o n a l  p l e a d i n g s ,  i . e . ,  c o n t e m p t  p e t i t i o n s  a n d  

c u s t o d y - m o d i f i c a t i o n  p e t i t i o n s ,  a f t e r  t h e  e n t r y  o f  t h e  t r i a l  c o u r t ’ s  D e c e m b e r  3 0 ,  2 0 1 0 ,  

j u d g m e n t  a n d  a f t e r  t h e  f i l i n g  o f  t h e i r  p o s t j u d g m e n t  m o t i o n s ,  a n d  a l t h o u g h  t h e  t r i a l  c o u r t  

p u r p o r t e d  t o  c o n s i d e r  a n d  r u l e  u p o n  t h o s e  a d d i t i o n a l  p l e a d i n g s  d u r i n g  2 0 1 1  a n d  2 0 1 2 ,  t h o s e  

p l e a d i n g s  w e r e  n u l l i t i e s  b e c a u s e  t h e y  p u r p o r t e d  t o  i n i t i a t e  a  n e w  a c t i o n  t h a t  s h o u l d  h a v e  

b e e n  a s s i g n e d  a  “ . 0 1 ”  s u f f i x  b y  t h e  t r i a l  c o u r t ’ s  c l e r k  a n d  t h a t  w o u l d  h a v e  r e q u i r e d  t h e  

p a y m e n t  o f  a  n e w  f i l i n g  f e e .

I n  K y l e  v .  K y l e ,  1 2 8  S o .  3 d  7 6 6 ,  7 7 3  ( A l a .  C i v .  A p p .  2 0 1 3 ) ,  t h e  c o u r t  a g a i n  h e l d  t h a t  

p r o c e e d i n g s  i n  t h e  t r i a l  c o u r t  w e r e  v o i d :

I n  t h e  c a s e  a t  b a r ,  t h e  h u s b a n d ’ s  e m e r g e n c y  m o t i o n  f o r  c o n t e m p t  w a s  f i l e d  a s  a  p a r t  o f  t h e  

i n i t i a l  d i v o r c e  a c t i o n ,  c a s e  n u m b e r  D R - 0 9 - 1 2 6 0 .  T h e  e m e r g e n c y  m o t i o n ,  w h i c h  w a s  f i l e d  

s u b s e q u e n t  t o  t h e  e n t r y  o f  t h e  f i n a l  d i v o r c e  j u d g m e n t ,  s o u g h t  t o  h o l d  t h e  w i f e  i n  c o n t e m p t  

o f  c o u r t  f o r  v i o l a t i n g  t h e  p r o v i s i o n  o f  t h e  t r i a l  c o u r t s  j u d g m e n t  o f  d i v o r c e  c o n c e r n i n g  t h e  

r e q u i r e m e n t  t h a t  t h e  w i f e  “ c a t c h - u p ”  o n  t h e  m o r t g a g e  p a y m e n t s  w i t h i n  4 5  d a y s  o f  t h e  e n t r y  

o f  t h e  j u d g m e n t  o f  d i v o r c e .  B e c a u s e  t h e  e m e r g e n c y  m o t i o n  i n i t i a t e d  a  n e w  c a u s e  o f  a c t i o n  

f o r  c o n t e m p t  o f  c o u r t ,  i t  s h o u l d  h a v e  b e e n  a s s i g n e d  a n  “ . 0 1 ”  s u f f i x  b y  t h e  t r i a l  c o u r t  c l e r k  

a n d  t h e  h u s b a n d  s h o u l d  h a v e  p a i d  t h e  f i l i n g  f e e  r e q u i r e d  b y  §  1 2 - 1 9 - 7 1 ( a ) ( 7 ) ,  A l a .  C o d e
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1 9 7 5 .  B e c a u s e  n o  f i l i n g  f e e  w a s  p a i d ,  t h e  t r i a l  c o u r t  l a c k e d  s u b j e c t - m a t t e r  j u r i s d i c t i o n  t o  

c o n s i d e r  t h e  e m e r g e n c y  m o t i o n .  T h u s ,  t h e  N o v e m b e r  2 0 1 1  c o n t e m p t  o r d e r  i s  v o i d .

F i n a l l y ,  I n  M e r r i a m  v .  D a v i d s o n ,  C i v .  N o .  2 1 4 0 0 0 9  ( A l a .  C i v .  A p p .  J u n e  1 5 ,  2 0 1 5 ) ,  t h e

c o u r t  a g a i n  h e l d  t h a t  p r o c e e d i n g s  i n  t h e  t r i a l  c o u r t  w e r e  v o i d :

T h e  f i n a n c i a l - h i s t o r y  p o r t i o n  o f  t h e  t r i a l  c o u r t ' s  c a s e - a c t i o n - s u m m a r y  s h e e t  r e v e a l s  t h a t  t h e  

g u a r d i a n  a d  l i t e m  f a i l e d  t o  p a y  a  f i l i n g  f e e  w i t h  t h e  f i l i n g  o f  h e r  p e t i t i o n  t o  s h o w  c a u s e ,  a n d  

t h e  p e t i t i o n  w a s  n o t  a s s i g n e d  a  n e w  c a s e  n u m b e r . B e c a u s e  t h e  p a y m e n t  o f  a  f i l i n g  f e e  i s  

j u r i s d i c t i o n a l  a n d  t h e  g u a r d i a n  a d  l i t e m  f a i l e d  t o  p a y  a  f i l i n g  f e e  w h e n  s h e  f i l e d  h e r  p e t i t i o n  

t o  s h o w  c a u s e ,  w e  c o n c l u d e  t h a t  t h e  t r i a l  c o u r t  l a c k e d  s u b j e c t - m a t t e r  j u r i s d i c t i o n  t o  r u l e  o n  

t h e  p e t i t i o n .

N e i t h e r  B u l l o c k  n o r  S e i e r  p a i d  t h e  f i l i n g  f e e  f o r  a  M o t i o n  t o  I n t e r v e n e .  N e i t h e r  p a i d  t h e  

f i l i n g  f e e  f o r  a  n e w  a c t i o n  a n d  a c q u i r e d  a  n e w  c a s e  n u m b e r  ( R .  3 - 4 ) .  T h i s  j u r i s d i c t i o n a l  d e f e c t  

“ m a y  n o t  b e  c u r e d  b y  t h e  s u b s e q u e n t  p a y m e n t  o f  t h e  f i l i n g  f e e , ”  H i c k s  v .  H i c k s ,  1 3 0  S o .  3 d  1 8 4  

( A l a .  C i v .  A p p .  2 0 1 2 ) ,  b y  “ t a x i n g  t h e  f i l i n g  f e e  a s  c o s t s  a t  t h e  e n d  o f  t h e  p r o c e e d i n g , ”  C a r p e n t e r ,  

7 8 2  S o .  2 d  a t  8 5 0 ,  o r  b y  e n t e r i n g  “ a  n u n c  p r o  t u n c  o r d e r  r e t r o a c t i v e l y  a p p r o v i n g  t h e  h a r d s h i p  

s t a t e m e n t . ”  E x  p a r t e  C o u r t y a r d  C i t i f l a t s .  T h i s  c o u r t  d i d  n o t  a c q u i r e  s u b j e c t - m a t t e r  j u r i s d i c t i o n  o f  

B u l l o c k ’ s  M o t i o n  o r  S e i e r ’ s  P e t i t i o n ,  a n d  t h e  o r d e r  d a t e d  J u n e  8 ,  2 0 1 6 ,  i s  v o i d .
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I V .  N E I T H E R  S E I E R  N O R  B U L L O C K  H A D  S T A N D I N G  T O  A T T A C K  T H E  

E X P U N G E M E N T ,  A N D  T H E  C O U R T  H A D  N O  I N D E P E N D E N T  J U R I S D I C T I O N  T O  

V A C A T E  O R  M O D I F Y  T H E  E X P U N G E M E N T  O N  I T S  O W N  M O T I O N .

S e i e r  f i l e d  a  “ P e t i t i o n  t o  S e t  A s i d e ”  N e w s o m e ’ s  e x p u n g e m e n t .  T h e  C o u r t  s t a t e d  a t  t h e

h e a r i n g ,  “ N o w ,  I  d o  a g r e e  t h a t  S e i e r .  I  d o n ’ t  b e l i e v e ,  h a s  s t a n d i n g  i n  t h i s  c a s e  . . ( R .  2 1 ) .  B u l l o c k ,

h o w e v e r ,  “ j o i n [ e d ]  i n ”  S e i e r ’ s  P e t i t i o n ,  a n d  t h e  C o u r t  v a c a t e d  N e w s o m e ’ s  e x p u n g e m e n t  b a s e d  o n

S e i e r ’ s  P e t i t i o n ,  B u l l o c k ’ s  j o i n d e r ,  a n d  t h e  C o u r t ’ s  o w n  “ o b l i g a t [ i o n ] ” :

T h e  C o u r t  a g r e e s  w i t h  t h e  D e f e n d a n t  [ N e w s o m e ]  t h a t  A t t o r n e y  S e i e r  h a s  q u e s t i o n a b l e  

s t a n d i n g  t o  b r i n g  s u c h  a  p e t i t i o n  [ t o  s e t  a s i d e ]  i n  t h i s  C o u r t .  H o w e v e r ,  A t t o r n e y  S e i e r ’ s  

P e t i t i o n  h a s  b e e n  j o i n e d  b y  t h e  V i c t i m .  F u r t h e r ,  a s  t h e  m a t t e r  h a v i n g  b e e n  b r o u g h t  t o  t h e  

C o u r t ’ s  a t t e n t i o n  b y  a n  o f f i c e r  o f  t h e  C o u r t ,  t h e  C o u r t  i s  o b l i g a t e d  t o  i n v e s t i g a t e  a n d  a c t  a s  

m a y  b e  n e c e s s a r y  a n d  a p p r o p r i a t e  ( O r d e r ,  f  2 4 ) .

“ T h e  i s s u e  o f  a  l a c k  o f  s t a n d i n g  m a y  n o t  b e  w a i v e d . . . ”  E x  p a r t e  B a c  H o m e  L o a n s  

S e r v i c i n g ,  L P ,  1 5 9  S o . 3 d  3 1 ,  3 7  ( A l a .  2 0 1 3 ) .  N e i t h e r  S e i e r ’ s  P e t i t i o n ,  B u l l o c k ’ s  O r a l  J o i n d e r ,  n o r  

t h e  C o u r t ’ s  o w n  “ o b l i g a t [ i o n ] ”  p r o v i d e d  s u b j e c t - m a t t e r  j u r i s d i c t i o n  f o r  t h e  c o u r t  t o  s e t  a s i d e  

N e w s o m e ’ s  e x p u n g e m e n t .

A .  S e i e r  L a c k e d  S t a n d i n g  t o  F i l e  a  P e t i t i o n  t o  S e t  A s i d e  N e w s o m e ’s  E x p u n g e m e n t .

T h e  o n l y  e n t i t i e s  w i t h  s t a n d i n g  t o  a t t a c k  a n  e x p u n g e m e n t  a f t e r  i t  i s  g r a n t e d  a r e  t h e  e n t i t i e s  

w h o  h a d  s t a n d i n g  t o  o b j e c t  t o  t h e  e x p u n g e m e n t  b e f o r e  i t  w a s  g r a n t e d .  S e c t i o n  1 5 - 2 7 - 3 ( c )  i d e n t i f i e s  

t h o s e  e n t i t i e s :

A  p e t i t i o n e r  s h a l l  s e r v e  t h e  d i s t r i c t  a t t o r n e y ,  t h e  l a w  e n f o r c e m e n t  a g e n c y ,  a n d  c l e r k  o f  c o u r t  

o f  t h e  j u r i s d i c t i o n  f o r  w h i c h  t h e  r e c o r d s  a r e  s o u g h t  t o  b e  e x p u n g e d , a  c o p y  o f  t h e  p e t i t i o n ,  

a n d  t h e  s w o r n  a f f i d a v i t .  T h e  d i s t r i c t  a t t o r n e y  s h a l l  r e v i e w  t h e  p e t i t i o n  a n d  m a y  m a k e  

r e a s o n a b l e  e f f o r t s  t o  n o t i f y  t h e  v i c t i m  i f  t h e  p e t i t i o n  h a s  b e e n  f i l e d  s e e k i n g  a n  e x p u n g e m e n t  

u n d e r  c i r c u m s t a n c e s  e n u m e r a t e d  i n  p a r a g r a p h  a .  o f  s u b d i v i s i o n  ( 4 )  o f  S e c t i o n  1 5 - 2 7 - 2  

i n v o l v i n g  a  v i c t i m  t h a t  i s  n o t  a  g o v e r n m e n t a l  e n t i t y .

S e i e r  h a d  n o  s t a t u t o r y  r i g h t  t o  n o t i c e  o f  t h e  e x p u n g e m e n t ,  a n d  a s  a  r e s u l t ,  h e  h a d  n o  s t a n d i n g  

t o  s e t  i t  a s i d e .  I n  P e n n s y l v a n i a  S t a t e  P o l i c e  v .  I z b i c k i ,  7 8 5  A . 2 d  1 6 6  ( P a .  C o m m w .  C t .  2 0 0 1 ) ,  t h e
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P e n n s y l v a n i a  S t a t e  P o l i c e  ( P S P )  f i l e d  a  P e t i t i o n  a l l e g i n g  t h a t  t h e  d e f e n d a n t  h a d  o b t a i n e d  h i s  

“ e x p u n g e m e n t  u n d e r  f a l s e  p r e t e n s e s . ”  T h e  c o u r t  h e l d  t h a t  t h e  P S P  l a c k e d  s t a n d i n g  t o  a t t a c k  t h e  

e x p u n g e m e n t :

P S P  a r g u e s  t h a t  i t  i s  n o t  b o u n d  b y  t h e  e x p u n g e m e n t  o r d e r  s i n c e  I z b i c k i  o b t a i n e d  t h e  

e x p u n g e m e n t  u n d e r  f a l s e  p r e t e n s e s . W e  d i s a g r e e .

E s s e n t i a l l y ,  P S P  i s  a t t e m p t i n g  t o  a t t a c k  t h e  v a l i d i t y  o f  I z b i c k i ’ s  e x p u n g e m e n t .  A s  P S P  

c o n c e d e d  a t  o r a l  a r g u m e n t  b e f o r e  t h i s  C o u r t ,  t h e  l a w  i s  c l e a r  t h a t  P S P  l a c k s  s t a n d i n g  t o  

c h a l l e n g e  t h e  v a l i d i t y  o f  a n  e x p u n g e m e n t  o r d e r . ( 7 8 5  A . 2 d  a t  1 6 9 ) .

I n  E i n  v .  C o m m o n w e a l t h ,  2 4 6  V a .  3 9 6 ,  4 3 6  S . E . 2 d  6 1 0  ( 1 9 9 3 ) ,  d e f e n d a n t s  i n  a  c i v i l  s u i t

f i l e d  a n  i n d e p e n d e n t  a c t i o n  t o  s e t  a s i d e  E i n ’ s  e x p u n g e m e n t ,  a l l e g i n g  t h a t  h e  h a d  o b t a i n e d  i t  b y

f r a u d .  T h e  r e c o r d s  o f  E i n ’ s  p r o s e c u t i o n  h a d  b e e n  e x p u n g e d  w h i l e  h i s  c i v i l  s u i t  a r i s i n g  f r o m  t h e

s a m e  i n c i d e n t  w a s  p e n d i n g  i n  a  s e p a r a t e  c o u r t .  H e  h a d  n o t  n o t i f i e d  t h e  d e f e n d a n t s  o f  h i s

e x p u n g e m e n t  a c t i o n ,  a n d  h e  h a d  n o t  n o t i f i e d  t h e  e x p u n g i n g  c o u r t  o f  h i s  c i v i l  s u i t .

T h e  t r i a l  c o u r t  v a c a t e d  t h e  e x p u n g e m e n t ,  b u t  t h e  S u p r e m e  C o u r t  o f  V i r g i n i a  r e v e r s e d :

‘T T 1 h e  t r i a l  c o u r t  d i d  n o t  h a v e  j u r i s d i c t i o n  t o  v a c a t e  t h e  e x p u n g e m e n t  o r d e r ”  ( 4 3 6  S . E . 2 d  a t  6 1 3 ) .

T h e  c o u r t  r e a s o n e d ,

r W l e  f i n d  n o t h i n g  i n  t h e  e x p u n g e m e n t  s t a t u t e s  t h a t  w o u l d  h a v e  r e q u i r e d  E i n  t o  g i v e  n o t i c e  

t o  B a r r y  a n d  L e w i s .  C o d e  §  1 9 . 2 - 3 9 2 . 2 ( D )  p r o v i d e s  t h a t  “ [ a ]  c o p y  o f  t h e  [ e x p u n g e m e n t ]  

p e t i t i o n  s h a l l  b e  s e r v e d  o n  t h e  a t t o r n e y  f o r  t h e  C o m m o n w e a l t h  o f  t h e  . . . c o u n t y  i n  w h i c h  

t h e  p e t i t i o n  i s  f i l e d . ”  S u b s e c t i o n  F  o f  C o d e  §  1 9 . 2 - 3 9 2 . 2  p r o v i d e s  t h a t  t h e  C o m m o n w e a l t h  

s h a l l  b e  m a d e  t h e  p a r t y  d e f e n d a n t  t o  t h e  e x p u n g e m e n t  p r o c e e d i n g .  S u b s e c t i o n  F  f u r t h e r  

p r o v i d e s  t h a t  “ [ a ] n y  p a r t y  a g g r i e v e d  b y  t h e  d e c i s i o n  o f  t h e  c o u r t  [ r e s p e c t i n g  t h e  

e x p u n g e m e n t  o r d e r ]  m a y  a p p e a l ,  a s  p r o v i d e d  b y  l a w  i n  c i v i l  c a s e s . ”  T h e  t r i a l  c o u r t ’ s  

r e l i a n c e  u p o n  s u b s e c t i o n  F  i s  m i s p l a c e d  b e c a u s e  s u b s e c t i o n  F  m e r e l y  d e f i n e s  w h o  m a y  

a p p e a l  t h e  c o u r t ' s  j u d g m e n t .  C l e a r l y ,  o n l y  t h e  C o m m o n w e a l t h  w a s  e n t i t l e d  t o  n o t i c e  o f  t h e  

e x p u n g e m e n t  p r o c e e d i n g .  T h e r e f o r e ,  t h e  e x p u n g e m e n t  o r d e r  w a s  n o t  v o i d  f o r  E i n ’ s  f a i l u r e  

t o  g i v e  n o t i c e  t o  B a r r y  a n d  L e w i s . ( 2 4 6  V a .  a t  4 0 0 ,  4 3 6  S . E . 2 d  a t  6 1 2 - 1 3 ) .

I n  H u n t  V .  P e n n s y l v a n i a  S t a t e  P o l i c e  o f  C o m m o n w e a l t h ,  9 8 3  A . 2 d  6 2 7  ( P a .  2 0 0 9 ) ,  t h e  c o u r t

h e l d  t h a t  t h e  S t a t e  P o l i c e  h a d  n o  s t a n d i n g  t o  c o n t e s t  a n  e x p u n g e m e n t  b e c a u s e  t h e  s t a t u t e  d i d  n o t

r e q u i r e  t h a t  t h e y  b e  g i v e n  “ n o t i c e ”  o f  t h e  p r o c e e d i n g :
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W i t h  r e s p e c t  t o  t h e  S t a t e  P o l i c e ’ s  s t a n d i n g ,  a s  t h e  w o r d s  e m p l o y e d  i n  a  s t a t u t e  a r e  t h e  

c l e a r e s t  i n d i c a t i o n  o f  t h e  l e g i s l a t u r e ’ s  i n t e n t i o n ,  w e  f i r s t  d i r e c t  o u r  a t t e n t i o n  t o  t h e  l a n g u a g e  

o f  t h e  C H R I A .  T h e  s t a t u t e  i t s e l f  c o n f e r s  s t a n d i n g  o n  t h e  d i s t r i c t  a t t o r n e y s  o f  t h e  v a r i o u s  

c o u n t i e s  f o r  p u r p o s e s  o f  e x p u n g e m e n t ,  b u t  d o e s  n o t  c o n f e r  s t a n d i n g  o n  t h e  S t a t e  P o l i c e :

T h e  c o u r t  s h a l l  g i v e  t e n  d a y s  p r i o r  n o t i c e  t o  t h e  d i s t r i c t  a t t o r n e y  o f  t h e  c o u n t y  w h e r e  

t h e  o r i g i n a l  c h a r g e  w a s  f i l e d  o f  a n y  a p p l i c a t i o n s  f o r  e x p u n g e m e n t  u n d e r  t h e  

p r o v i s i o n s  o f  s u b s e c t i o n  ( a ) ( 2 )  [ r e l a t i n g  t o  a  c o u r t  o r d e r  r e q u i r i n g  e x p u n g e m e n t  o f  

n o n c o n v i c t i o n  d a t a ] ,

1 8  P a .  C .  S .  A .  §  9 1 2 2 ( f )  ( e m p h a s i s  a d d e d ) .

R e l a t e d  t h e r e t o ,  t h e  G e n e r a l  A s s e m b l y  r e q u i r e s  n o t i c e  t o  b e  p r o v i d e d  t o  t h e  S t a t e  P o l i c e  

o n l y  a f t e r  a n  e x p u n g e m e n t  h a s  b e e n  g r a n t e d .  1 8  P a .  C . S . A .  §  9 1 2 2 ( d )  ( “ N o t i c e  o f  

e x p u n g e m e n t  s h a l l  p r o m p t l y  b e  s u b m i t t e d  t o  t h e  c e n t r a l  r e p o s i t o r y  w h i c h  s h a l l  n o t i f y  a l l  

c r i m i n a l  j u s t i c e  a g e n c i e s  w h i c h  h a v e  r e c e i v e d  t h e  c r i m i n a l  h i s t o r y  r e c o r d  i n f o r m a t i o n  t o  

b e  e x p u n g e d . ” ) .  C o n s i d e r i n g  S e c t i o n  9 1 2 2 ,  r e a d  a s  a  w h o l e ,  i t  i s  p l a i n  t h e  G e n e r a l  

A s s e m b l y  i n t e n d e d  t h a t  t h e  d i s t r i c t  a t t o r n e y  o f  t h e  c o u n t y  w h e r e  t h e  o r i g i n a l  c h a r g e  w a s  

f i l e d  h a s  s t a n d i n g  t o  c h a l l e n g e  a n  a p p l i c a t i o n  f o r  e x p u n g e m e n t .  M o r e o v e r ,  b y  p r o v i d i n g  

n o t i c e  t o  t h e  S t a t e  P o l i c e ,  a s  t h e  c e n t r a l  r e p o s i t o r y ,  o n l y  a f t e r  a n  e x p u n g e m e n t  o r d e r  i s  

g r a n t e d .  C H R I A  d o e s  n o t  c o n t e m p l a t e  S t a t e  P o l i c e  s t a n d i n g  t o  c h a l l e n g e  a n  e x p u n g e m e n t  

a p p l i c a t i o n . T h e  G e n e r a l  A s s e m b l y  c e r t a i n l y  k n o w s  h o w  t o  c o n f e r  s t a n d i n g  u p o n  a  p a r t y .  

W e  c o n c l u d e  t h a t  t h e  l a n g u a g e  o f  C H R I A  i t s e l f  c o m p e l s  a  f i n d i n g  t h a t  t h e  S t a t e  P o l i c e  

d o e s  n o t  p o s s e s s  s t a n d i n g  t o  c h a l l e n g e  a n  e x p u n g e m e n t  o r d e r .

F i n a l l y ,  i n  S t a t e  v .  T a y l o r ,  1 4 6  S o .  3 d  8 6 2 ,  8 6 5  ( L a .  A p p .  4  C i r .  2 0 1 4 ) ,  t h e  c o u r t  h e l d  t h a t  

D P S  h a d  n o  s t a n d i n g  t o  c o n t e s t  a n  e x p u n g e m e n t  b e c a u s e  t h e  s t a t u t e  d i d  n o t  r e q u i r e  t h a t  t h e y  b e  

n o t i c e d :

L o u i s i a n a  R e v i s e d  S t a t u t e  4 4 : 9 B ( 2 )  p r o v i d e s  t h a t  t h e  t r i a l  c o u r t  “ s h a l l  o r d e r  a l l  l a w  

e n f o r c e m e n t  a g e n c i e s  t o  e x p u n g e  t h e  r e c o r d ”  w h e r e  t h e  t r i a l  c o u r t  f i n d s  t h e  d e f e n d a n t  i s  

e n t i t l e d  t o  r e l i e f  “ a f t e r  a  c o n t r a d i c t o r y  h e a r i n g  w i t h  t h e  d i s t r i c t  a t t o r n e y  a n d  t h e  a r r e s t i n g  

l a w  e n f o r c e m e n t  a g e n c y . ”  T h e r e  i s  n o  m e n t i o n  i n  t h e  [ 2 0 1 4 - 0 2 1 7  L a .  A p p .  4  C i r .  6 ]  s t a t u t e  

t h a t  D P S  m u s t  b e  n o t i c e d . A c c o r d i n g l y ,  w e  f i n d  t h a t  t h e  l e g i s l a t u r e  d i d  n o t  i n t e n d  f o r  D P S  

t o  b e  a  n e c e s s a r y  p a r t y  t o  a n  e x p u n g e m e n t  p r o c e e d i n g .

T h e s e  c a s e s  a r e  d i r e c t l y  a p p l i c a b l e .  A  p e r s o n  s u c h  a s  S e i e r ,  w h o  i s  n o t  n a m e d  i n  t h e  s t a t u t e ,  

h a s  n o  s t a n d i n g  t o  a t t a c k  a n  e x p u n g e m e n t  a f t e r  i t  i s  g r a n t e d .  T h e  o r d e r  g r a n t i n g  S e i e r ’ s  P e t i t i o n  i s  

v o i d  f o r  l a c k  o f  s u b j e c t - m a t t e r  j u r i s d i c t i o n .
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B .  B u l l o c k ’s  “ J o i n [ d e r ]  i n ”  S e i e r ’s  “ P e t i t i o n ”  D i d  N o t  S a v e  S e i e r ’s  V o i d  P e t i t i o n .

1 .  B u l l o c k  h a d  n o  s t a n d i n g  t o  f i l e  a  “ M o t i o n  t o  U s e  C o n t e n t s  o f  E x p u n g e d  F i l e ”  o r  “ j o i n  

i n ”  S e i e r ’ s  P e t i t i o n . A s  p r o p o s e d ,  t h e  E x p u n g e m e n t  A c t  g r a n t e d  t h e  v i c t i m  a n  a b s o l u t e  r i g h t  t o  

n o t i c e  o f  a n  E x p u n g e m e n t  P e t i t i o n :

S e c t i o n  4  ( b ) .  A  p e t i t i o n e r  s h a l l  s e r v e  t h e  p r o s e c u t i n g  a u t h o r i t y  a  c o p y  o f  t h e  p e t i t i o n  a n d  

t h e  s w o r n  a f f i d a v i t .  T h e  p r o s e c u t i n g  a u t h o r i t y  s h a l l  n o t i f y  t h e  v i c t i m  o f  t h e  p e t i t i o n  a n d  t h e  

v i c t i m ’ s  r i g h t  t o  o b j e c t  ( p a g e  1 0 7  i n f r a ) .

A s  e n a c t e d ,  t h e  b i l l  r e m o v e d  t h e  v i c t i m ’ s  a b s o l u t e  r i g h t  t o  n o t i c e  a n d  s u b s t i t u t e d  n o t i c e  a t

t h e  d i s t r i c t  a t t o r n e y ’ s  d i s c r e t i o n  -  a n d  t h e n  o n l y  f o r  c e r t a i n  f e l o n y  e x p u n g e m e n t s :

A  p e t i t i o n e r  s h a l l  s e r v e  t h e  d i s t r i c t  a t t o r n e y ,  t h e  l a w  e n f o r c e m e n t  a g e n c y ,  a n d  c l e r k  o f  c o u r t  

o f  t h e  j u r i s d i c t i o n  f o r  w h i c h  t h e  r e c o r d s  a r e  s o u g h t  t o  b e  e x p u n g e d ,  a  c o p y  o f  t h e  p e t i t i o n ,  

a n d  t h e  s w o r n  a f f i d a v i t .  T h e  d i s t r i c t  a t t o r n e y  s h a l l  r e v i e w  t h e  p e t i t i o n  a n d  m a y  m a k e  

r e a s o n a b l e  e f f o r t s  t o  n o t i f y  t h e  v i c t i m  i f  t h e  p e t i t i o n  h a s  b e e n  f i l e d  s e e k i n g  a n  e x p u n g e m e n t  

u n d e r  c i r c u m s t a n c e s  e n u m e r a t e d  i n  p a r a g r a p h  a .  o f  s u b d i v i s i o n  ( 4 )  o f  S e c t i o n  1 5 - 2 7 - 2  

i n v o l v i n g  a  v i c t i m  t h a t  i s  n o t  a  g o v e r n m e n t a l  e n t i t y  ( A l a .  C o d e  §  1 5 - 2 7 - 3  ( c ) ) .

B u l l o c k  r e c e i v e d  n o t i c e  o f  t h e  e x p u n g e m e n t  a n d  p a r t i c i p a t e d  i n  t h e  c a s e ,  b u t  h e  h a d  n o

s t a t u t o r y  r i g h t  t o  s u c h  n o t i c e .  S e c t i o n  1 5 - 2 7 - 2 ( a ) ( 4 )  a p p l i e s  o n l y  t o  “ f e l o n l i e s i ”  w h e r e  “ t h e  c h a r g e

w a s  d i s m i s s e d  a f t e r  s u c c e s s f u l  c o m p l e t i o n  o f  a  d r u g  c o u r t  p r o g r a m ,  m e n t a l  h e a l t h  c o u r t  p r o g r a m ,

d i v e r s i o n  p r o g r a m ,  v e t e r a n ' s  c o u r t ,  o r  a n y  c o u r t - a p p r o v e d  d e f e r r e d  p r o s e c u t i o n  p r o g r a m .  . . . ”  T h i s

s e c t i o n  d o e s  n o t  a p p l y  t o  B u l l o c k ;  m e n a c i n g  i s  n o t  a  f e l o n y .

C o n s e q u e n t l y ,  t h e  c a s e s  c i t e d  a b o v e ,  s h o w i n g  S e i e r ’ s  l a c k  o f  s t a n d i n g ,  a p p l y  t o  B u l l o c k

t o o .  H e  h a d  n o  s t a n d i n g  t o  a t t a c k  N e w s o m e ’ s  e x p u n g e m e n t  a f t e r  i t  w a s  g r a n t e d .  H i s  i n - c o u r t

j o i n d e r  i n  S e i e r ’ s  P e t i t i o n  d i d  n o t  s a v e  S e i e r ’ s  v o i d  P e t i t i o n .

2 .  A  p l e a d i n g  f i l e d  b y  o n e  w i t h o u t  s t a n d i n g  m a y  n o t  b e  “ s a v e d ”  b y  j o i n i n g  o n e  w i t h  

s t a n d i n g . N e v e r t h e l e s s ,  e v e n  i f  B u l l o c k  h a d  s t a n d i n g ,  h e  c o u l d  n o t  “ s a v e ”  S e i e r ’ s  P e t i t i o n  b y  

j o i n i n g  i t .  T h e  A l a b a m a  S u p r e m e  C o u r t  d e c i d e d  t h i s  i s s u e  i n  C a d l e  C o .  v .  S h a b a n i ,  4  S o .  3 d  4 6 0 ,  

4 6 2 - 6 3  ( A l a .  2 0 0 8 ) :
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P e r h a p s  t h e  t r i a l  c o u r t  a n d  t h e  p a r t i e s  a s s u m e d  t h a t  t h e  j u r i s d i c t i o n a l  d e f e c t  c r e a t e d  b y  

C a d l e ’ s  l a c k  o f  s t a n d i n g  t o  c o m m e n c e  t h i s  e j e c t m e n t  a c t i o n  w a s  c u r e d  b y  t h e  p l e a d i n g  

p u r p o r t i n g  t o  a m e n d  t h e  c o m p l a i n t  t o  a d d  a d d i t i o n a l  p a r t i e s .  I f  s o ,  t h e y  w e r e  m i s t a k e n .  

S t a n d i n g  i s  “ “ ‘ [ t ] h e  r e q u i s i t e  p e r s o n a l  i n t e r e s t  t h a t  m u s t  e x i s t  a t  t h e  c o m m e n c e m e n t  o f  t h e  

l i t i g a t i o n . ’” ”  P h a r m a c i a  C o r p .  v .  S u g g s ,  9 3 2  S o .  2 d  9 5 ,  9 8  ( A l a .  2 0 0 5 )  ( q u o t i n g  I n  r e  

A l l i s o n  G . ,  2 7 6  C o n n .  1 4 6 , 1 5 6 ,  8 8 3  A . 2 d  1 2 2 6 , 1 2 3 1  ( 2 0 0 5 ) ,  q u o t i n g  i n  t u r n  H .  M o n a g h a n ,  

C o n s t i t u t i o n a l  A d j u d i c a t i o n :  T h e  W h o  a n d  W h e n ,  8 2  Y a l e  L . J .  1 3 6 3 ,  1 3 8 4  ( 1 9 7 3 ) ) .  “ W h e n  

a  p a r t y  w i t h o u t  s t a n d i n g  p u r p o r t s  t o  c o m m e n c e  a n  a c t i o n ,  t h e  t r i a l  c o u r t  a c q u i r e s  n o  

s u b j e c t - m a t t e r  j u r i s d i c t i o n . ”  S t a t e  v .  P r o p e r t y  a t  2 0 1 8  R a i n b o w  D r i v e ,  7 4 0  S o .  2 d  1 0 2 5 ,  

1 0 2 8  ( A l a .  1 9 9 9 ) .  T h e  j u r i s d i c t i o n a l  d e f e c t  r e s u l t i n g  f r o m  t h e  p l a i n t i f f ’ s  l a c k  o f  s t a n d i n g  

c a n n o t  b e  c u r e d  b y  a m e n d i n g  t h e  c o m p l a i n t  t o  a d d  a  p a r t y  h a v i n g  s t a n d i n g . I d .  ( “ [ A ]  

p l e a d i n g  p u r p o r t i n g  t o  a m e n d  a  c o m p l a i n t ,  w h i c h  c o m p l a i n t  w a s  f i l e d  b y  a  p a r t y  w i t h o u t  

s t a n d i n g ,  c a n n o t  r e l a t e  b a c k  t o  t h e  f i l i n g  o f  t h e  o r i g i n a l  c o m p l a i n t ,  b e c a u s e  t h e r e  i s  n o t h i n g  

‘b a c k ’ t o  w h i c h  t o  r e l a t e . ” ) .  S e e  a l s o  G r a n d  L o d g e  o f  F r a t e r n a l  O r d e r  o f  P o l i c e  v .  V a n n ,  

3 4 4  S o .  2 d  1 2 1 2 ,  1 2 1 4  ( 1 9 7 7 )  ( “ W e  a r e  u n a w a r e  o f  a n y  c a s e  w h e r e  a n y  c o u r t  h a s  r e a c h e d  

a  s u b s t a n t i v e  i s s u e  a b s e n t  a  n a m e d  p l a i n t i f f  w h o  h a s  s t a n d i n g  a t  t h e  t i m e  t h e  a c t i o n  w a s  

f i l e d . ” ) .  T h u s ,  w h e n ,  o n  S e p t e m b e r  1 8 .  2 0 0 6 .  t h e  t r i a l  c o u r t  e n t e r e d  a n  o r d e r  p u r p o r t i n g  t o  

“ r e t a i n  j u r i s d i c t i o n  o f  t h e  m a t t e r  f o r  t h i r t y  ( 3 0 )  d a y s  . . .  i n  o r d e r  t o  a l l o w  [ C a d l e l  t o  a m e n d  

i t s  c o m p l a i n t . ”  i t  h a d  n o  j u r i s d i c t i o n  t o  r e t a i n .

T h e  c o u r t  r e a f f i r m e d  t h i s  r u l e  i n  B e r n a l s ,  I n c .  v .  K e s s l e r - G r e y s t o n e ,  L L C ,  7 0  S o .  3 d  3 1 5 ,  

3 1 9  ( A l a .  2 0 1 1 ) :

T h e  q u e s t i o n  o f  s t a n d i n g  i m p l i c a t e s  t h e  s u b j e c t - m a t t e r  j u r i s d i c t i o n  o f  t h e  c o u r t .  E x  p a r t e  

H o w e l l  E n g ’g  &  S u r v e y i n g ,  I n c . ,  9 8 1  S o .  2 d  4 1 3 ,  4 1 9  ( A l a .  2 0 0 6 ) .  “ W h e n  a  p a r t y  w i t h o u t  

s t a n d i n g  p u r p o r t s  t o  c o m m e n c e  a n  a c t i o n ,  t h e  t r i a l  c o u r t  a c q u i r e s  n o  s u b j e c t - m a t t e r  

j u r i s d i c t i o n . ”  S t a t e  v .  P r o p e r t y  a t  2 0 1 8  R a i n b o w  D r i v e ,  7 4 0  S o .  2 d  1 0 2 5 ,  1 0 2 8  ( A l a . 1 9 9 9 ) .  

M o r e o v e r ,  “ I t l h e  j u r i s d i c t i o n a l  d e f e c t  r e s u l t i n g  f r o m  t h e  p l a i n t i f f ’ s  l a c k  o f  s t a n d i n g  c a n n o t  

b e  c u r e d  b y  a m e n d i n g  t h e  c o m p l a i n t  t o  a d d  a  p a r t y  h a v i n g  s t a n d i n g . ”  C a d l e  C o .  v .  S h a b a n i ,  

4  S o .  3 d  4 6 0 , 4 6 3  ( A l a .  2 0 0 8 ) . ”  W h e n  t h e  a b s e n c e  o f  s u b j e c t - m a t t e r  j u r i s d i c t i o n  i s  n o t i c e d  

b y ,  o r  p o i n t e d  o u t  t o ,  t h e  t r i a l  c o u r t ,  t h a t  c o u r t  h a s  n o  j u r i s d i c t i o n  t o  e n t e r t a i n  f u r t h e r  

m o t i o n s  o r  p l e a d i n g s  i n  t h e  c a s e .  I t  c a n  d o  n o t h i n g  b u t  d i s m i s s  t h e  a c t i o n  f o r t h w i t h . ”  I d .  

W h e n  a  c i r c u i t  c o u r t  l a c k s  s u b j e c t - m a t t e r  j u r i s d i c t i o n ,  a l l  o r d e r s  a n d  j u d g m e n t s  e n t e r e d  i n  

t h e  c a s e ,  e x c e p t  a n  o r d e r  o f  d i s m i s s a l ,  a r e  v o i d  a b  i n i t i o .  R e d t o p  M a r k e t ,  I n c .  v .  S t a t e ,  6 6  

S o .  3 d  2 0 4  ( A l a .  2 0 1 0 ) .  T h u s ,  i f  B r e n t w o o d  l a c k e d  s t a n d i n g  t o  c o m m e n c e  t h i s  a c t i o n ,  t h e n  

t h e  a b s e n c e  o f  s u b j e c t - m a t t e r  j u r i s d i c t i o n  w a s  n o t  c u r e d  b y  t h e  s u b s t i t u t i o n  o f  K e s s l e r , a n d  

e v e r y  o r d e r  a n d  j u d g m e n t  e n t e r e d  b y  t h e  t r i a l  c o u r t  i s  v o i d .

E v e n  i f  B u l l o c k  h a d  s t a n d i n g  t o  f i l e  a  P e t i t i o n  t o  V a c a t e  N e w s o m e ’ s  e x p u n g e m e n t ,  h e  d i d  n o t  f i l e

s u c h  a  p e t i t i o n .  H i s  a t t e m p t  t o  “ j o i n  i n ”  S e i e r ’ s  v o i d  P e t i t i o n  d i d  n o t  c o n f e r  j u r i s d i c t i o n  o n  t h e

c o u r t .
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C .  T h e  C o u r t  L a c k e d  S u b j e c t  M a t t e r  J u r i s d i c t i o n  t o  V a c a t e  t h e  E x p u n g e m e n t  S u a  S p o n t e .

I n  a d d i t i o n  t o  i n v o k i n g  S e i e r ’ s  P e t i t i o n  a n d  B u l l o c k ’ s  j o i n d e r ,  t h e  c o u r t  i n v o k e d  i t s  o w n  

“ o b l i g a t [ i o n ] ”  a s  a  b a s i s  f o r  v a c a t i n g  N e w s o m e ’ s  e x p u n g e m e n t .  T h i s  c o u r t  h a d  n o  j u r i s d i c t i o n  t o  

m o d i f y  t h e  e x p u n g e m e n t  a f t e r  T u e s d a y ,  O c t o b e r  1 3 ,  2 0 1 5  -  w h i c h  w a s  t h e  t h i r t i e t h  d a y ,  a s  

e x t e n d e d  b y  r u l e  6 ( a ) . ’  T h e  c o u r t ’ s  o r d e r  w a s  n o t  s i g n e d  u n t i l  J u n e  8 ,  2 0 1 6  -  a l m o s t  n i n e  m o n t h s  

a f t e r  t h e  e x p u n g e m e n t .

T h e  c o u r t  s u m m a r i z e d  t h e  A l a b a m a  c a s e s  i n  G e o r g e  v .  S i m s ,  8 8 8  S o .  2 d  1 2 2 4 ,  1 2 2 7  ( A l a .

2 0 0 4 ) :

“ A  f i n a l  j u d g m e n t  i s  a n  o r d e r  ‘ t h a t  c o n c l u s i v e l y  d e t e r m i n e s  t h e  i s s u e s  b e f o r e  t h e  c o u r t  a n d  

a s c e r t a i n s  a n d  d e c l a r e s  t h e  r i g h t s  o f  t h e  p a r t i e s  i n v o l v e d . ’ ”  L u n c e f o r d  v .  M o n u m e n t a l  L i f e  

I n s .  C o . ,  6 4 1  S o .  2 d  2 4 4 ,  2 4 6  ( A l a .  1 9 9 4 )  ( q u o t i n g  B e a n  v .  C r a i g ,  5 5 7  S o .  2 d  1 2 4 9 ,  1 2 5 3  

( A l a .  1 9 9 0 ) ) .  G e n e r a l l y ,  a  t r i a l  c o u r t  h a s  n o  j u r i s d i c t i o n  t o  m o d i f y  o r  a m e n d  a  f i n a l  o r d e r  

m o r e  t h a n  3 0  d a y s  a f t e r  t h e  j u d g m e n t  h a s  b e e n  e n t e r e d , e x c e p t  t o  c o r r e c t  c l e r i c a l  e r r o r s .  

S e e  R u l e  5 9 ( e )  a n d  R u l e  6 0 ,  A l a .  R .  C i v .  P . ;  C o r n e l i u s  v .  G r e e n ,  A l l  S o .  2 d  1 3 6 3 ,  1 3 6 5  

( A l a .  1 9 8 5 )  ( h o l d i n g  t h a t  t h e  t r i a l  c o u r t  h a d  n o  j u r i s d i c t i o n  t o  m o d i f y  i t s  f i n a l  o r d e r  m o r e  

t h a n  3 0  d a y s  a f t e r  i t s  f i n a l  j u d g m e n t ) : D i c k e r s o n  v .  D i c k e r s o n ,  8 8 5  S o .  2 d  1 6 0 ,  1 6 6  ( A l a .  

C i v .  A p p .  2 0 0 3 )  ( h o l d i n g  t h a t ,  a b s e n t  a  t i m e l y  p o s t i u d g m e n t  m o t i o n ,  t h e  t r i a l  c o u r t  h a s  n o  

j u r i s d i c t i o n  t o  a l t e r ,  a m e n d ,  o r  v a c a t e  a  f i n a l  j u d g m e n t ) : a n d  S u p e r i o r  S e c .  S e r v . ,  I n c .  v .  

A z a l e a  C i t y  F e d .  C r e d i t  U n i o n ,  6 5 1  S o .  2 d  2 8 ,  2 9  ( A l a .  C i v .  A p p .  1 9 9 4 )  ( “ I t  i s  w e l l  s e t t l e d  

t h a t  a f t e r  3 0  d a y s  e l a p s e  f o l l o w i n g  t h e  e n t r y  o f  a  j u d g m e n t ,  t h e  t r i a l  c o u r t  n o  l o n g e r  h a s  

a u t h o r i t y  t o  c o r r e c t  o r  a m e n d  i t s  j u d g m e n t ,  e x c e p t  f o r  c l e r i c a l  e r r o r s . ” ) .

S i m i l a r l y ,  i n  E x  p a r t e  D i G e r o n i m o ,  N o .  2 1 4 0 6 1 1  ( A l a .  C i v .  A p p .  O c t .  9 ,  2 0 1 5 ) ,  t h e  c o u r t  h e l d .

A t  t h e  t i m e  t h e  t r i a l  c o u r t  e n t e r e d  i t s  A p r i l  2 0 1 5  o r d e r  d e t e r m i n i n g  t h a t  t h e  O c t o b e r  2 0 1 3  

d i v o r c e  j u d g m e n t  w a s  v o i d ,  n o  p e n d i n g  m o t i o n  h a d  i n v o k e d  i t s  j u r i s d i c t i o n . T h u s ,  t h e  t r i a l  

c o u r t ’ s  d e t e r m i n a t i o n  w a s  m a d e  s u a  s p o n t e  a t  a  p o i n t  w h e n  i t  h a d  n o  j u r i s d i c t i o n  t o  a c t . 

W e  c o n c l u d e ,  t h e r e f o r e ,  t h a t  t h e  t r i a l  c o u r t  c o u l d  n o t  d e c l a r e  t h e  O c t o b e r  2 0 1 3  j u d g m e n t  

v o i d  o r  o t h e r w i s e  s e t  a s i d e  t h a t  j u d g m e n t  i n  i t s  A p r i l  2 0 1 5  o r d e r .

S e e  a l s o  E x  p a r t e  S t a t e  D e p t ,  o f  H u m a n  R e s o u r c e s ,  A 1  S o .  3 d  8 2 3  ( A l a .  C i v .  A p p .  2 0 1 0 ) .

’  T h e  t h i r t i e t h  d a y  f e l l  o n  S a t u r d a y  O c t o b e r  1 0 ,  2 0 1 5 ,  a n d  M o n d a y  O c t o b e r  1 2 ,  2 0 1 5 ,  w a s  a  l e g a l  

h o l i d a y  ( C o l u m b u s  D a y ) .  B y  a p p l i c a t i o n  o f  r u l e  6 ( a ) ,  t h e  l a s t  d a y  o n  w h i c h  t h e  c o u r t  c o u l d  h a v e  

a c t e d  s u a  s p o n t e  w a s  T u e s d a y ,  O c t o b e r  1 3 ,  2 0 1 5 .
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A s  o f  J u n e  8 , 2 0 1 6 ,  w h e n  t h e  c o u r t  s e t  a s i d e  N e w s o m e ’ s  e x p u n g e m e n t ,  “ n o  p e n d i n g  m o t i o n  

h a d  i n v o k e d  i t s  j u r i s d i c t i o n . ”  C o n s e q u e n t l y ,  t h e  c o u r t  h a d  n o  j u r i s d i c t i o n  t o  s e t  a s i d e  t h e  

e x p u n g e m e n t  o n  i t s  o w n  m o t i o n .
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V .  T H E  C O U R T  E R R E D  I N  H O L D I N G  T H A T  N E W S O M E  F A L S E L Y  S W O R E  T H A T  

H E  H A D  “ F U L F I L L E D  A L L  T E R M S  A N D  C O N D I T I O N S  O F  T H E  U N D E R L Y I N G  

D E F E R R E D  P R O S E C U T I O N  A G R E E M E N T . ”

T h i s  c o u r t  f o u n d  t h a t  N e w s o m e  r e p r e s e n t e d  “ t h a t  h e  h a d  f u l f i l l e d  a l l  t e r m s  a n d  c o n d i t i o n s  

o f  t h e  u n d e r l y i n g  d e f e r r e d  p r o s e c u t i o n  a g r e e m e n t ”  a n d  “ s a i d  r e p r e s e n t a t i o n s  w e r e  n e c e s s a r i l y  

f a l s e ” :

2 2 .  O n  t h e  f a c t s  b e f o r e  t h e  C o u r t ,  i t  i s  c l e a r  t h a t  D e f e n d a n t  N e w s o m e  d i d  n o t  s a t i s f y  S e c t i o n  

1 5 - 2 7 - 1 2  ( P r e r e q u i s i t e s  t o  e x p u n g e m e n t )  a s  t o  a l l  t e r m s  a n d  c o n d i t i o n s  o f  t h e  u n d e r l y i n g  

d e f e r r e d  p r o s e c u t i o n  a g r e e m e n t  w e r e  n o t  s a t i s f i e d  i n  f u l l  a t  t h e  t i m e  t h a t  t h e  P e t i t i o n  f o r  

E x p u n g e m e n t  w a s  f i l e d .  T o  t h e  e x t e n t  t h a t  t h e  D e f e n d a n t  r e p r e s e n t e d  o t h e r w i s e  t o  t h i s  

C o u r t ,  s a i d  r e p r e s e n t a t i o n s  w e r e  n e c e s s a r i l y  f a l s e  b y  v i r t u e  o f  h i s  p e n d i n g  c i v i l  a c t i o n  

a g a i n s t ,  a m o n g  o t h e r  p e r s o n s ,  t h e  V i c t i m  o f  t h e  u n d e r l y i n g  o f f e n s e .

2 3 .  T h e  C o u r t  h e r e b y  d e t e r m i n e s  t h a t  t h e  D e f e n d a n t ’ s  f a l s e  r e p r e s e n t a t i o n  t h a t  h e  h a d  

f u l f i l l e d  a l l  t e r m s  a n d  c o n d i t i o n s  o f  t h e  u n d e r l y i n g  d e f e r r e d  p r o s e c u t i o n  a g r e e m e n t  w h e n  

h e  w a s  c o n c u r r e n t l y  p r o s e c u t i n g  a  c i v i l  a c t i o n  a g a i n s t  t h e  v i c t i m  i n  v i o l a t i o n  o f  t h e  R e l e a s e  

a n d  D i s m i s s a l  O r d e r  o f  t h e  D i s t r i c t  C o u r t  o f  S h e l b y  C o u n t y  c o n s t i t u t e s  “ f a l s e  p r e t e n s e s ”  

w i t h i n  t h e  m e a n i n g  o f  A l a .  C o d e  1 9 7 5  §  1 5 - 2 7 - 1 7 .  ( O r d e r ,  H  2 2 - 2 3 ) .

T h e  c o u r t  i s  i n c o r r e c t  o n  b o t h  t h e  l a w  a n d  t h e  f a c t s .  A s  t o  t h e  l a w ,  t h e  l a w  d o e s  n o t  r e q u i r e

a  m i s d e m e a n o r  d e f e n d a n t  t o  “ s a t i s f y . . .  t e r m s  a n d  c o n d i t i o n s  o f  [ a ]  . . .  d e f e r r e d - p r o s e c u t i o n

a g r e e m e n t , ”  a n d  i t  d o e s  n o t  r e q u i r e  a  m i s d e m e a n o r  d e f e n d a n t  t o  s w e a r  t h a t  h e  h a s  “ s a t i s f i e d ”  t h e

“ t e r m s  a n d  c o n d i t i o n s ”  o f  a n y  s u c h  a g r e e m e n t .  A s  t o  t h e  f a c t s ,  n o  “ d e f e r r e d  p r o s e c u t i o n

a g r e e m e n t ”  e x i s t s ,  a n d  N e w s o m e  d i d  n o t  s w e a r  t h a t  h e  h a d  “ f u l f i l l e d  a l l  t e r m s  a n d  c o n d i t i o n s ”  o f

s u c h  a n  a g r e e m e n t . T h e  O f f i c i a l  E x p u n g e m e n t  F o r m  c o n t a i n s  a  b l a n k  f o r  a  p e t i t i o n e r  t o  c e r t i f y

t h a t  h e  h a s  c o m p l e t e d  a  “ d e f e r r e d  p r o s e c u t i o n  p r o g r a m , ”  b u t  N e w s o m e  d i d  n o t  c h e c k  t h a t  b l a n k

( p a g e  6 2  i n f r a ) .  I t  o n l y  a p p l i e s  t o  f e l o n y  e x p u n g e m e n t s .
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A .  T h e  “ T e r m s  a n d  C o n d i t i o n s ”  i n  S e c t i o n  1 5 - 2 7 - 1 2  A r e  t h e  “ T e r m s  a n d  C o n d i t i o n s ”  o f  t h e  

P r o g r a m s  L i s t e d  i n  S e c t i o n  1 5 - 2 7 - 2 ( a ) ( 4 ) .

S e c t i o n  1 5 - 2 7 - 1 2  p r o v i d e s  t h a t  a n  o r d e r  o f  e x p u n g e m e n t  s h a l l  n o t  b e  g r a n t e d  u n l e s s  t h e  

“ a l l  t e r m s  a n d  c o n d i t i o n s ”  h a v e  b e e n  s a t i s f i e d ,  b u t  i t  d o e s  n o t  i d e n t i f y  w h a t  t h o s e  “ t e r m s  a n d  

c o n d i t i o n s ”  a i~ e  p a r t  o f :

N o  o r d e r  o f  e x p u n g e m e n t  s h a l l  b e  g r a n t e d  u n l e s s  a l l  t e r m s  a n d  c o n d i t i o n s , i n c l u d i n g  c o u r t  

o r d e r e d  r e s t i t u t i o n ,  a r e  s a t i s f i e d  a n d  p a i d  i n  f u l l ,  i n c l u d i n g  i n t e r e s t ,  t o  a n y  v i c t i m ,  o r  t h e  

A l a b a m a  C r i m e  V i c t i m ’ s  C o m p e n s a t i o n  C o m m i s s i o n ,  a s  w e l l  a s  c o u r t  c o s t ,  f i n e s ,  o r  

s t a t u t o r y  f e e s  o r d e r e d  b y  t h e  s e n t e n c i n g  c o u r t  t o  h a v e  b e e n  p a i d ,  a b s e n t  a  f i n d i n g  o f  

i n d i g e n c y  b y  t h e  c o u r t .

N e i t h e r  t h e  w o r d s  “ d e f e r r e d  p r o s e c u t i o n ”  n o r  t h e  w o r d  “ a g r e e m e n t ”  a p p e a r s  i n  s e c t i o n  1 5 

2 7 - 1 2 .  T h e  “ t e r m s  a n d  c o n d i t i o n s ”  a r e  t h o s e  o f  “ t h e  s e n t e n c i n g  c o u r t , ”  b u t  c o n v i c t e d  o f f e n d e r s  

a r e n ’ t  e l i g i b l e  f o r  e x p u n g e m e n t ,  a n d  d e f e n d a n t s  a r e n ’ t  n o r m a l l y  s e n t e n c e d  u n t i l  t h e y  a r e  c o n v i c t e d .

W h a t  t e r m s  a n d  c o n d i t i o n s  m u s t  a  p e t i t i o n e r  s a t i s f y ?

T h e  “ t e r m s  a n d  c o n d i t i o n s ”  a r e  t h e  “ t e r m s  a n d  c o n d i t i o n s ”  o f  t h e  p r o g r a m s  l i s t e d  i n  s e c t i o n  

1 5 - 2 7 - 2 ( a ) ( 4 ) .  T h a t  s e c t i o n  a u t h o r i z e s  a  c o u r t  t o  e x p u n g e  t h e  r e c o r d s  o f  “ f e l o n y ”  d e f e n d a n t s  i n  t h e  

f o l l o w i n g  c i r c u m s t a n c e s ;

( 4 ) a .  T h e  c h a r g e  w a s  d i s m i s s e d  a f t e r  s u c c e s s f u l  c o m p l e t i o n  o f  [ 1 ]  a  d r u g  c o u r t  p r o g r a m ,

[ 2 ]  m e n t a l  h e a l t h  c o u r t  p r o g r a m ,  [ 3 ]  d i v e r s i o n  p r o g r a m . [ 4 ]  v e t e r a n s  c o u r t , [ 5 ]  o r  a n y  c o u r t -  

a p p r o v e d  d e f e r r e d  p r o s e c u t i o n  p r o g r a m .  . . .

S e c t i o n  1 2 - 1 7 - 2 2 6 ,  e t .  s e q . ,  e s t a b l i s h e s  a  “ p r e t r i a l  d i v e r s i o n  p r o g r a m , ”  a n d  s e c t i o n  1 2 - 1 7 -  

2 2 6 . 6 ( a ) ( 7 )  r e q u i r e s  a n  a p p l i c a n t  t o  s u b m i t  “ a  w r i t t e n  g u i l t y  p l e a ”  a s  a  c o n d i t i o n  o f  e n t e r i n g  t h e  

p r o g r a m .  “ U p o n  a p p r o v a l  o f  t h e  a g r e e m e n t  a n d  a c c e p t a n c e  o f  t h e  g u i l t y  p l e a , . .  . [ i ] m p o s i t i o n  o f  

p u n i s h m e n t  o r  s e n t e n c e  b y  t h e  c o u r t  s h a l l  b e  d e f e r r e d  u n t i l  t h e  o f f e n d e r  h a s  s u c c e s s f u l l y  c o m p l e t e d  

t h e  p r o g r a m . . . ”  A l a .  C o d e  §  1 2 - 1 7 - 2 2 6 . 6 ( d ) .  T h i s  i s  t h e  “ d e f e r r e d - p r o s e c u t i o n  p r o g r a m ”  

m e n t i o n e d  i n  s e c t i o n  1 5 - 2 7 - 2 ( a ) ( 4 ) ,  b u t  N e w s o m e  d i d  n o t  p a r t i c i p a t e  i n  i t .  H e  s i g n e d  n o  g u i l t y  

p l e a  ( p a g e  6 1 ,  7 2  i n f r a ) .
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S e c t i o n  1 2 - 1 7 - 2 2 6 . 1 0 ( b )  l i s t s  t w e n t y - s e v e n  “ t e r m s  a n d  c o n d i t i o n s ”  t h a t  a n  a p p l i c a n t  m u s t

s a t i s f y ,  a n d  i t  l i s t s  b y  n a m e  e a c h  p r o g r a m  i n  s e c t i o n  1 5 - 2 7 - 2 ( a ) ( 4 )  e x c e p t  t h e  d e f e r r e d - p r o s e c u t i o n

p r o g r a m  i t s e l f .  A n  a p p l i c a n t  m a y  b e  r e q u i r e d  t o ,

( 1 7 )  A g r e e  t o  t h e  t e r m s  a n d  c o n d i t i o n s  o f  [ 3 ]  t h e  p r e t r i a l  d i v e r s i o n  p r o g r a m  e s t a b l i s h e d  b y  

t h e  d i s t r i c t  a t t o r n e y . . . .

( 2 1 )  P a r t i c i p a t e  i n  a n d  c o m p l e t e  a  c e r t i f i e d  [ 1 ]  d r u g  c o u r t  p r o g r a m , a p p r o v e d  b y  t h e  

A d m i n i s t r a t i v e  O f f i c e  o f  C o u r t s . . . .

( 2 3 )  C o m p l e t e  a  c e r t i f i e d  [ 2 ]  m e n t a l  h e a l t h  e v a l u a t i o n  a n d  t r e a t m e n t  p r o g r a m .

( 2 4 )  A b i d e  b y  a l l  c o n d i t i o n s  i m p o s e d  f o r  t r e a t m e n t  b y  [ 4 ]  t h e  U n i t e d  S t a t e s  D e p a r t m e n t  

o f  V e t e r a n s  A f f a i r s  a n d  p r o v i d e  c e r t i f i e d  p r o o f  o f  c o m p l e t i o n  t o  t h e  d i s t r i c t  a t t o r n e y .

I n  C i t y  o f  P i k e  R o a d  v .  C i t y  o f  M o n t g o m e r y  a n d  D o w  C o r n i n g  A l a b a m a ,  I n c . ,  N o .  1 1 4 0 4 8 7

( A l a .  D e c .  1 1 ,  2 0 1 5 ) ,  t h e  c o u r t  d i s c u s s e d  t h e  s c o p e  o f  p a r i  m a t e r i a :

[ T i h e  p r i n c i p l e  o f  i n  p a r i  m a t e r i a  d o e s  n o t  r e q u i r e  t h a t  t h e  s t a t u t e s  b e i n g  a n a l y z e d  s h a r e  a n  

i d e n t i c a l  s u b j e c t  m a t t e r . T o  t h e  c o n t r a r y ,  t h i s  C o u r t  h a s  i n d i c a t e d  t h a t  t h e  s u b j e c t  m a t t e r  o f  

t h e  s t a t u t e s  b e i n g  a n a l y z e d  n e e d  o n l y  b e  “ r e l a t e d . ”  “ s i m i l a r . ”  o r  t h e  “ s a m e  g e n e r a i r i v l . ”  

S e e  J a m e s ,  7 2 9  S o .  2 d  a t  2 6 7  ( “ I n  d e t e r m i n i n g  l e g i s l a t i v e  i n t e n t ,  a  c o u r t  s h o u l d  e x a m i n e  

r e l a t e d  s t a t u t e s . ” ) ;  E x  p a r t e  J o h n s o n ,  4 7 4  S o .  2 d  7 1 5 ,  1 1 1  ( A l a .  1 9 8 5 )  ( “ I t  i s  a  f u n d a m e n t a l  

p r i n c i p l e  o f  s t a t u t o r y  c o n s t r u c t i o n  t h a t  s t a t u t e s  c o v e r i n g  t h e  s a m e  o r  s i m i l a r  s u b j e c t  m a t t e r  

s h o u l d  b e  c o n s t r u e d  i n  p a r i  m a t e r i a . ” ) ',  a n d  W i l l i s  v .  K i n c a i d ,  9 8 3  S o . 2 d  1 1 0 0 ,  1 1 0 3  ( A l a .  

2 0 0 7 )  ( ‘ “ [ S j t a t u t e s  m u s t  b e  c o n s t r u e d  i n  p a r i  m a t e r i a  i n  l i g h t  o f  t h e i r  a p p l i c a t i o n  t o  t h e  

s a m e  g e n e r a l  s u b j e c t  m a t t e r . ’ ”  ( q u o t i n g  O p i n i o n  o f  t h e  J u s t i c e s  N o .  3 3 4 ,  5 9 9  S o .  2 d  1 1 6 6 ,  

1 1 6 8  ( A l a .  1 9 9 2 ) ) ) .  P i k e  R o a d  h a s  c o n c e d e d  t h a t  §  1 1 - 4 0 - 6  a n d  §  1 1 - 4 0 - 1 0  h a v e ,  a t  l e a s t ,  

t h e  s a m e  g e n e r a l  s u b j e c t  m a t t e r  -  m u n i c i p a l i t i e s ;  i t  i s  a c c o r d i n g l y  a l t o g e t h e r  p r o p e r  t o  

c o n s t r u e  t h e  t w o  s t a t u t e s  i n  p a r i  m a t e r i a  ( b r a c k e t s  i n  o r i g i n a l ) .

C o n s i d e r i n g  s e c t i o n  1 5 - 2 7 - 1 2  i n  p a r i  m a t e r i a  w i t h  s e c t i o n  1 5 - 2 7 - 2 ( a ) ( 4 )  a n d  t h e  p r e t r i a l  

d i v e r s i o n  s t a t u t e ,  t h e  “ t e r m s  a n d  c o n d i t i o n s ”  a  p e t i t i o n e r  m u s t  “ s a t i s f [ y j ”  b e c o m e  c l e a r .  T h e y  a r e  

t h e  “ t e r m s  a n d  c o n d i t i o n s ”  o f  t h e  p r o g r a m s  l i s t e d  i n  s e c t i o n  1 5 - 2 7 - 2 ( a ) ( 4 )  -  f o r  f e l o n i e s .

T h e  P r e t r i a l  D i v e r s i o n  A c t  c o n f i r m s  t h i s .  S e c t i o n  1 2 - 1 7 - 2 2 6 . 1 0 ( a )  e x p l a i n s  t h e  u n u s u a l  

r e f e r e n c e  t o  t h e  “ s e n t e n c i n g  c o u r t ”  i n  s e c t i o n  1 5 - 2 7 - 1 2  o f  t h e  E x p u n g e m e n t  A c t ;  a  d e f e n d a n t  m a y  

b e  s e n t e n c e d  “ p r i o r  t o  a d m i s s i o n  t o  t h e  [ d i v e r s i o n ]  p r o g r a m ” :
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I f ,  a s  p a r t  o f  t h e  p r e t r i a l  d i v e r s i o n  p r o g r a m ,  t h e  o f f e n d e r  a g r e e s  t o  p l e a d  g u i l t y  t o  a  

p a r t i c u l a r  c h a r g e  o r  c h a r g e s  a n d  r e c e i v e s  a  s p e c i f i c  s e n t e n c e , a n  a g r e e m e n t  c o n c e r n i n g  

w h e n  t h e  p l e a  o f  g u i l t  w i l l  o c c u r ,  t o  w h a t  c h a r g e s  t o  w h i c h  t h e  o f f e n d e r  w i l l  p l e a d  g u i l t y ,  

a n d  a n y  s e n t e n c e  t o  b e  i m p o s e d  s h a l l  b e  a p p r o v e d  b y  a n d  s u b m i t t e d  t o  a n  a p p r o p r i a t e  

c i r c u i t  o r  d i s t r i c t  c o u r t  j u d g e  h a v i n g  j u r i s d i c t i o n  o v e r  t h e  o f f e n d e r  w i t h i n  t h e  j u d i c i a l  c i r c u i t  

p r i o r  t o  a d m i s s i o n  o f  t h e  o f f e n d e r  i n  t h e  p r e t r i a l  d i v e r s i o n  p r o g r a m .

T h e  P r e t r i a l  D i v e r s i o n  A c t  i s  t h e  o n l y  p r o v i s i o n  o f  A l a b a m a  l a w  t h a t  a l l o w s  a  d e f e n d a n t  t o  b e  

“ s e n t e n c e d ”  w i t h o u t  f i r s t  b e i n g  “ c o n v i c t e d . ”

I n  s u m m a r y ,  t h e  “ t e r m s  a n d  c o n d i t i o n s ”  t h a t  a  P e t i t i o n e r  m u s t  s a t i s f y  u n d e r  s e c t i o n  1 5 - 2 7 

1 2  a r e  t h e  “ t e r m s  a n d  c o n d i t i o n s ”  o f  t h e  r e h a b i l i t a t i o n  p r o g r a m  h e  e n t e r e d  p u r s u a n t  t o  1 5 - 2 7 -  

2 ( a ) ( 4 ) .  T h i s  s e c t i o n  d o e s n ’ t  a p p l y  t o  N e w s o m e ;  i t  a p p l i e s  o n l y  t o  f e l o n i e s . N o  p o r t i o n  o f  t h e  

E x p u n g e m e n t  A c t  r e q u i r e s  a  m i s d e m e a n o r  d e f e n d a n t  t o  c o m p l e t e  s u c h  a  p r o g r a m  o r  s w e a r  t h a t  h e  

h a s  d o n e  s o .

B .  N e w s o m e  D i d  N o t  A g r e e  t o  t h e  “ T e r m s  a n d  C o n d i t i o n s ”  o f  a  “ D e f e r r e d - P r o s e c u t i o n  

A g r e e m e n t ”  o r  E n t e r  a  “ D e f e r r e d - P r o s e c u t i o n  P r o g r a m . ”

S e c t i o n  1 2 - 1 7 - 2 2 6 . 6  d e s c r i b e s  t h e  p r o c e d u r e  w h e n  a  d e f e n d a n t  e n t e r s  a  d e f e r r e d -  

p r o s e c u t i o n  p r o g r a m :

( d )  U p o n  a p p r o v a l  o f  t h e  a g r e e m e n t  a n d  a c c e p t a n c e  o f  t h e  g u i l t y  p l e a , t h e  c o u r t  s h a l l  

e x p r e s s l y  p l a c e  t h e  c a s e  o r  c a s e s  o n  a n  a d m i n i s t r a t i v e  d o c k e t  u n t i l  s u c h  t i m e  t h a t  t h e  

c o u r t  i s  n o t i f i e d  t h a t  t h e  o f f e n d e r  h a s  f u l f i l l e d  t h e  t e r m s  o f  t h e  p r e t r i a l  d i v e r s i o n  

a g r e e m e n t . . .  I m p o s i t i o n  o f  p u n i s h m e n t  o r  s e n t e n c e  b y  t h e  c o u r t  s h a l l  b e  d e f e r r e d  u n t i l  

t h e  o f f e n d e r  h a s  s u c c e s s f u l l y  c o m p l e t e d  t h e  p r o g r a m  o r  i s  t e r m i n a t e d  f r o m  t h e  

p r o g r a m . . .  .

( f )  U p o n  s u c c e s s f u l  c o m p l e t i o n  o f  t h e  p r o g r a m  b y  t h e  o f f e n d e r ,  t h e  d i s t r i c t  a t t o r n e y  s h a l l  

n o t i f y  t h e  c o u r t  i n  w r i t i n g  o f  t h a t  f a c t ,  t o g e t h e r  w i t h  a  r e q u e s t  t h a t  t h e  c o u r t  e n t e r  a n  o r d e r  

o f  d i s m i s s a l  o f  t h e  c a s e  p u r s u a n t  t o  t h e  a g r e e m e n t  o r  a n y  o t h e r  d i s p o s i t i o n  t h a t  w a s  a g r e e d  

u p o n  b y  t h e  d i s t r i c t  a t t o r n e y  a n d  t h e  o f f e n d e r  a n d  a p p r o v e d  b y  t h e  c o u r t .

T h e  F o r m  u s e d  i n  N e w s o m e ’ s  c r i m i n a l  c a s e  c o n t a i n s  a  p a r a g r a p h  t o  b e  c h e c k e d  w h e n  t h e

d e f e n d a n t  s i g n s  a  d e f e r r e d - p r o s e c u t i o n  a g r e e m e n t ,  b u t  i t  w a s  n o t  c h e c k e d :
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I N  T H E  D I S T R I C T  C O U R T  O E  S H E L B Y  C O U N T Y ,  A L A B A M A
_______ d i s m i s s a l  &  R E L E A S E  O R D E R

S T A T E  O F  A L A B A M A  V  M v )  K  P  f  1 r  N ' f w  N O . . .  . T ?  3 ^ '  ^  H

»  B a w  t a f i . n . 1 t e  C o a r t  b ,  t o  L r E Q ^  o f i C  p a t e

r e p r e s e n t e d  b y  c o u n s e l  a n d b a s  j \ ^  k n o w i n g l y  a n d  v o l u n t ^ y  t b e  ” 8 * ^  O R D E R E D  A D J U D G E D  a n d

p u r e u a n t  t o  s a i d  a g r e e m e n t ,  a i l  o f  t h e  f o l l o w m g  a s  s p e c i f i c a l l y  n o t e d  b e l o w  i s  h e  y  »

D E C R E E D .

(  )  T h i s  m a t t e r  I S  D i s m i s s e d  w i t h .
Q : o ^ >

; , 4 ,  w  t o t o j » p / a ^ . ^ ^ ^ t b j : f i r p > b » f e p r ° v < ^ ^

D i s m i s ' s ' ^ r

(  )  T h i s  m a t t e r  i s  p l a c e d  o n  t h e  A d m i n i s t r a t i v e  D o c k e t  u n t u ------------------  --- — ---------------- ---  ’

(  )  D E F E l ^ N r ^ X  A P P K ^ ^  C O U R T  O N  T H E  A B O V E  D A T e T

S e c t i o n  1 2 - 1 7 - 2 2 6 . 6 ( d )  r e q u i r e s  t h e  a p p l i c a n t  f o r  a  d e f e r r e d - p r o s e c u t i o n  p r o g r a m  t o  s i g n  a  

“ g u i l t y  p l e a . ”  N e w s o m e  d i d  n o t  s i g n  a  g u i l t y  p l e a ,  ( p a g e  6 1 ,  7 2  i n f r a ) .  S e c t i o n  1 2 - 1 7 - 2 2 6 . 6 ( d )  

r e q u i r e s  “ t h e  c o u r t . . . [ t o ]  p l a c e  t h e  [ d e f e r r e d ]  c a s e  . . . o n  a n  a d m i n i s t r a t i v e  d o c k e t  u n t i l  t h e  

o f f e n d e r  h a s  f u l f i l l e d  t h e  . . . a g r e e m e n t . ”  N e w s o m e ’ s  c a s e  w a s  n o t  p l a c e d  “ o n  a n  a d m i n i s t r a t i v e  

d o c k e t ” ; i t  w a s  c o n t i n u e d .  T h e  “ d i s m i s s a l  &  r e l e a s e  o r d e r ”  c o n t a i n e d  a  p a r a g r a p h  t h a t  w o u l d  h a v e

“ p l a c e d  [ t h e  c a s e ]  o n  t h e  A d m i n i s t r a t i v e  D o c k e t  u n t i l ________, ”  b u t  t h i s  p a r a g r a p h  w a s  n o t  c h e c k e d

( p a g e  6 5  i n f r a ) .

F i n a l l y ,  d e f e r r e d - p r o s e c u t i o n  a g r e e m e n t s  a r e  n o t  p u b l i c  r e c o r d s ;  t h e y  m a y  n o t  b e  d i s c l o s e d  

“ u n l e s s  a  c o u r t  o f  c o m p e t e n t  j u r i s d i c t i o n  d e t e r m i n e s  t h a t  t h e r e  i s  a  c o m p e l l i n g  p u b l i c  i n t e r e s t  i n  

d i s c l o s i n g  t h e  r e c o r d s . ”  ( A l a .  C o d e  §  1 2 - 1 7 - 2 2 6 . 6 ( g )  ( 1 9 7 5 ) .  T h e  “ d i s m i s s a l  &  r e l e a s e  o r d e r ”  w a s  

n o t  a  d e f e r r e d - p r o s e c u t i o n  a g r e e m e n t ;  i t  w a s  f i l e d  e l e c t r o n i c a l l y , w h e r e  i t  w a s  v i s i b l e  f o r  a l l  t h e  

w o r l d  t o  s e e .

I n  s u m m a r y ,  t h e r e  i s  n o  d e f e r r e d - p r o s e c u t i o n  a g r e e m e n t ,  a n d  N e w s o m e  d i d  n o t  e n t e r  a  

d e f e r r e d - p r o s e c u t i o n  p r o g r a m  ( p a g e  6 1  i n f r a ) .  H i s  c a s e  w a s  s i m p l y  c o n t i n u e d  u n t i l  A p r i l  1 ,  2 0 1 4 .
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C .  N e w s o m e ’ s  D i d  N o t  S w e a r  t h a t  H e  H a d  “ S a t i s f i e d ”  t h e  “ T e r m s  a n d  C o n d i t i o n ”  o f  A n y  

“ A g r e e m e n t ”  o r  “ P r o g r a m . ”

T h e  c h a r g e  a g a i n s t  N e w s o m e  w a s  m e n a c i n g ,  a n d  m e n a c i n g  i s  a  m i s d e m e a n o r .  A l a .  C o d e

§  1 3 A - 6 - 2 3 .  A s  a  r e s u l t ,  N e w s o m e ’ s  P e t i t i o n  f o r  E x p u n g e m e n t  w a s  f i l e d  u n d e r  s e c t i o n  1 5 - 2 7 - 1 :

( a )  A  p e r s o n  w h o  h a s  b e e n  c h a r g e d  w i t h  a  m i s d e m e a n o r  c r i m i n a l  o f f e n s e ,  a  v i o l a t i o n ,  a  

t r a f f i c  v i o l a t i o n ,  o r  a  m u n i c i p a l  o r d i n a n c e  m a y  f i l e  a  p e t i t i o n  i n  t h e  c r i m i n a l  d i v i s i o n  o f  t h e  

c i r c u i t  c o u r t  i n  t h e  c o u n t y  i n  w h i c h  t h e  c h a r g e s  w e r e  f i l e d ,  t o  e x p u n g e  t h e  r e c o r d s  r e l a t i n g  

t o  t h e  c h a r g e  i n  a n y  o f  t h e  f o l l o w i n g  c i r c u m s t a n c e s :

( 1 )  W h e n  t h e  c h a r g e  i s  d i s m i s s e d  w i t h  p r e j u d i c e .

W h e n  t h e  c h a r g e  w a s  a  m i s d e m e a n o r ,  a n d  “ t h e  c h a r g e  [ w a s ]  d i s m i s s e d  w i t h  p r e j u d i c e , ”  

t h e n  t h e  f o r m e r  d e f e n d a n t  m a y  p e t i t i o n  f o r  e x p u n g e m e n t  T h e r e  a r e  n o  o t h e r  r e q u i r e m e n t s .  T h e  

r e q u i r e m e n t  t h a t  a  p e t i t i o n e r  “ s a t i s f y ”  t h e  “ t e r m s  a n d  c o n d i t i o n s ”  o f  a  “ d e f e r r e d - p r o s e c u t i o n  

p r o g r a m ”  a p p l i e s  o n l y  t o  f e l o n y  d e f e n d a n t s .  A l a .  C o d e  § 1 5 - 2 7 - 2  ( a ) ( 4 ) .

N e w s o m e ’ s  P e t i t i o n  f o r  E x p u n g e m e n t  w a s  f i l e d  o n  a  f o r m  p r e p a r e d  b y  t h e  U n i f o r m  

J u d i c i a l  S y s t e m  ( F o r m  C R - 6 5  7 / 2 0 1 4 ) .  N e w s o m e  c h e c k e d  b l a n k s  c e r t i f y i n g  t h a t  h e  h a d  b e e n  

c h a r g e d  w i t h  a  m i s d e m e a n o r  a n d  t h a t  t h e  c h a r g e  h a d  b e e n  d i s m i s s e d  w i t h  p r e j u d i c e .  N o  o n e  h a s  

a l l e g e d  t h a t  t h e s e  s t a t e m e n t s  w e r e  “ f a l s e . ”

T h e  F o r m  a l s o  c o n t a i n e d  a  b l a n k  f o r  a  P e t i t i o n e r  t o  s w e a r  t h a t  h e  h a d  c o m p l e t e d  a  “ c o u r t -  

a p p r o v e d  d e f e r r e d  p r o s e c u t i o n  p r o g r a m . ”  N e w s o m e  d i d  n o t  c h e c k  t h i s  b l a n k :
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I ,  t h e  a b o v e - n a m e d  D e f e n d a n t / P e t i t i o n e r ,  w a s  c h a r g e d  w i t h  t h e  a b o v e - n a m e d  O f f e n s e  w h i c t w s — _  _ _

m  ^ ^ C a V H D & R / F n
/  a  m i s d e m e a n o r  c r i m i n a l  o f f e n s e .

I I a  y i p l a t j o g ,  FEB I  9  20JS
I I a  t r a f f i c  v i o l a t i o n .  x , . , .

H  . . . .  .  ,  .
a  m u n i c i p a l  o r d i n a n c e  v i o l a t i o n .  

j I a  n o n - v i o l e n t  f e l o n y .

I  h e r e b y  f i l e  t h i s  p e t i t i o n  w i t h  t h e  c i r c u i t  c o u r t  i n  o r d e r  t o  h a v e  t h e  r e c o r d s  r e l a t i n g  t o  t h e  a b o v e  c h a r g e  e x p u n g e d  f o r  o n e  o f  t h e  

f o l l o w i n g  c i r c u m s t a n c e s :

I  [ x h e  c h a r g e  w a s  d i s m i s s e d  w i t h  p r e j u d i c e .

I  I  T h e  c h a r g e  w a s  n o  b i l l e d  b y  a  g r a n d  j u r y .

I  1 1  w a s  f o u n d  n o t  g u i l t y  o f  t h e  c h a r g e .

I  I  ( N o n - f e l o n y  o n l y )  T h e  c h a r g e  w ' a s  d i s m i s s e d  w i t h o u t  p r e j u d i c e  m o r e  t h a n  t w o  y e a r s  a g o  a n d  w a s  n o t  r e f i l l e d ,  a n d  1 h a v e  n o t  b e e n  

c o n v i c t e d  o f  a n y  o t h e r  f e l o n y  o r  m i s d e m e a n o r  c r i m e ,  a n y  v i o l a t i o n ,  o r  a n y  t r a f f i c  v i o l a t i o n ,  e x c l u d i n g  m i n o r  t r a f f i c  v i o l a t i o n s ,  

d u r i n g  t h e  p r e v i o u s  t w o  y e a r s .

I  I  ( N o n - v i o l e n t  F e l o n y  o n l y )  T h e  c h a r g e  w a s  d i s m i s s e d  a f t e r  s u c c e s s f u l  c o m p l e t i o n  o f  a  d r u g  c o u r t  p r o g r a m ,  m e n t a l  h e a l t h  c o u r t  

p r o g r a m ,  d i v e r s i o n  p r o g r a m ,  v e t e r a n ' s  c o u r t ,  o r  a n y  c o u r t - a p p r o v e d  d e f e r r e d  p r o s e c u t i o n  p r o g r a m  a f t e r  o n e  y e a r  f r o m  

s u c c e s s f u l  c o m p l e t i o n  o f  t h e  p r o g r a m .

( p a g e  6 2  i n f r a ) .  T h i s  F o r m  i s  i m p o s s i b l e  t o  m i s u n d e r s t a n d . N e w s o m e  D I D  N O T  s w e a r  t h a t  h e  h a d  

“ c o m p l e t [ e d ] ”  a  “ d e f e r r e d  p r o s e c u t i o n  p r o g r a m ”  -  o r  t h a t  h e  h a d  “ s a t i s f i e d ”  t h e  “ t e r m s  a n d  

c o n d i t i o n s ”  o f  a  d e f e r r e d - p r o s e c u t i o n  a g r e e m e n t .

D .  N e w s o m e ’ s  O a t h  t h a t  H e  “ H a [ d ]  S a t i s f i e d  t h e  R e q u i r e m e n t s  S e t  O u t  i n  A c t  #  2 0 1 4 - 2 9 2 ”  

W a s  T r u t h f u l .

N e w s o m e  s i g n e d  t h e  O f f i c i a l  F o r m  b e l o w  t h e  f o l l o w i n g  c e r t i f i c a t i o n :  “ I  s w e a r  o r  a f f i r m ,  

u n d e r  p e n a l t y  o f  p e r j u r y ,  t h a t  I  h a v e  s a t i s f i e d  t h e  r e q u i r e m e n t s  s e t  o u t  i n  A c t  #  2 0 1 4  ( c o d i f i e d  a t

A l a .  C o d e  1 9 7 5 ,  §  1 5 - 2 7 - 1  e t  s e q . )  [ a n d ]  I  h a v e  n o t  ____ h a v e  p r e v i o u s l y  a p p l i e d  f o r  a n

e x p u n g e m e n t  i n  a n y  o t h e r  j u r i s d i c t i o n . ”  A s  a  m a t t e r  o f  l a w ,  t h i s  o a t h  w a s  t r u t h f u l .  T h e  o n l y  

“ r e q u i r e m e n t s ”  a p p l i c a b l e  t o  N e w s o m e  w e r e  t h a t  h e  h a d  b e e n  c h a r g e d  w i t h  a  m i s d e m e a n o r  a n d  

t h a t  “ t h e  c h a r g e  [ h a d  b e e n ]  d i s m i s s e d  w i t h  p r e j u d i c e . ”
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V I .  T H E  C O U R T  E R R E D  I N  H O L D I N G  T H A T  N E W S O M E ’ S  P E T I T I O N  W A S  F I L E D  

A N D  G R A N T E D  U N D E R  F A L S E  P R E T E N S E S .

E v e n  i f  N e w s o m e ’ s  P e t i t i o n  i s  r e a d  a s  c e r t i f y i n g  t h a t  “ h e  h a d  f u l f i l l e d  a l l  t e r m s  a n d  

c o n d i t i o n s  o f  [ a ]  d e f e r r e d  p r o s e c u t i o n  a g r e e m e n t ”  ( O r d e r ,  ‘H 2 3 ) ,  a n d  e v e n  i f  N e w s o m e  w a s  

v i o l a t i n g  a  “ t e r m  a n d  c o n d i t i o n ”  o f  t h a t  a g r e e m e n t  b y  s u i n g  B u l l o c k ,  N e w s o m e ’ s  P e t i t i o n  w a s  n o t  

“ g r a n t e d ”  b a s e d  o n  f a l s e  p r e t e n s e s .  J u d g e  R e e v e s  k n e w  t h e s e  f a c t s  w h e n  h e  g r a n t e d  t h e  

e x p u n g e m e n t .

F i r s t ,  J u d g e  R e e v e s  k n e w  t h a t  N e w s o m e  h a d  s i g n e d  a  “ d i s m i s s a l  &  r e l e a s e  o r d e r . ”

N e w s o m e  a t t a c h e d  i t  t o  h i s  P e t i t i o n  f o r  E x p u n g e m e n t  ( p a g e  6 5  i n f r a ) .  S e c o n d ,  J u d g e  R e e v e s  k n e w

t h a t  N e w s o m e  w a s  s u i n g  B u l l o c k . B u l l o c k  f i l e d  a n  o b j e c t i o n  t o  N e w s o m e ’ s  p e t i t i o n ,  a s s e r t i n g , ,

M r .  B u l l o c k  s t r o n g l y  o b j e c t s  t o  t h e  e x p u n g e m e n t  o f  B u r t  N e w s o m e ’ s  c r i m i n a l  r e c o r d .

S i n c e  t h e  d i s m i s s a l  o f  t h e  c a s e  a g a i n s t  N e w s o m e ,  N e w s o m e  h a s  i n s t i t u t e d  u n s u c c e s s f u l  

l e g a l  a c t i o n  a g a i n s t  M r .  B u l l o c k  i n  c l e a r  c o n t r a v e n t i o n  o f  h i s  a g r e e m e n t  ( p a g e  6 9  i n f r a ) .

A s  a  m a t t e r  o f  l a w ,  “ f a l s e  p r e t e n s e s ”  c a n n o t  b e  b a s e d  o n  f a c t s  J u d g e  R e e v e s  k n e w  w h e n  h e

g r a n t e d  t h e  e x p u n g e m e n t .  “ F a l s e  p r e t e n s e s ”  i s  a  t y p e  o f  f r a u d . “ [ F j a l s e  p r e t e n s e [ s ]  . . . c o n s i s t [ s ]

o f  ( 1 )  t h e  p r e t e n s e ,  ( 2 )  i t s  f a l s i t y ,  ( 3 )  o b t a i n i n g  p r o p e r t y  b y  r e a s o n  o f  t h e  p r e t e n s e ,  ( 4 )  k n o w l e d g e

o n  t h e  p a r t  o f  t h e  a c c u s e d  o f  t h e  f a l s i t y  o f  t h e  p r e t e n s e ,  a n d  ( 5 )  i n t e n t  t o  d e f r a u d . ”  L a m b e r t  v .  S t a t e ,

5 5  A l a .  A p p .  2 4 2 ,  3 1 4  S o .  2 d  3 1 8 ,  3 2 0  ( A l a .  G r i m .  A p p .  1 9 7 5 ) .

T o  b e  g u i l t y  o f  “ f a l s e  p r e t e n s e s ,  t h e  a l l e g e d  v i c t i m  m u s t  b e  d e c e i v e d . I f  t h e  a l l e g e d  v i c t i m

k n o w s  t h e  t r u t h ,  t h e n  t h e r e  a r e  n o  f a l s e  p r e t e n s e s .  I n  B e a t y  v .  S t a t e ,  4 8  A l a .  A p p .  6 9 9 ,  2 6 7  S o .  2 d

4 9 0  ( A l a .  G r i m .  A p p .  1 9 7 2 ) ,  t h e  c o u r t  r e v e r s e d  a  c o n v i c t i o n  b e c a u s e  t h e  a l l e g e d  v i c t i m  k n e w  t h e

t r u t h :

A  c o n v i c t i o n  o n  t h i s  c h a r g e  [ f a l s e  p r e t e n s e s ]  c a n n o t  s t a n d  w i t h o u t  s h o w i n g  t h a t  t h e r e  w a s  

a  r e l i a n c e  o n  t h e  f a l s e  r e p r e s e n t a t i o n ,  a n d  i t  i n  f a c t  i n d u c e d  t h e  i n j u r e d  p a r t y  t o  p a r t  w i t h  

h i s  g o o d s .  . . . W o o d b u r y  v .  S t a t e ,  6 9  A l a .  2 4 2 ;  P r i m u s  v .  S t a t e ,  2 1  A l a .  A p p .  6 3 0 ,  1 1 1  S o .

1 9 4 ;  E x  p a r t e  T h a g g a r d ,  2 7 6  A l a .  1 1 7 , 1 5 9  S o .  2 d  8 2 0 .
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C o m m i s s i o n e r  Y a t e s ’ t e s t i m o n y  c l e a r l y  s h o w e d  h e  d i d  n o t  b e l i e v e  o r  r e l y  u p o n ,  t h e  

m i s r e p r e s e n t a t i o n s ,  a n d  t h a t  h e  k n e w  o f  h i s  o w n  p e r s o n a l  k n o w l e d g e  t h a t  t h e  a d d r e s s  g i v e n  

b y  t h e  a p p e l l a n t  d i d  n o t  e x i s t .

M r .  Y a t e s  w a s  i n d u c e d  t o  p a r t  w i t h  t h e  t a g  r e c e i p t  b y  s o m e  r e a s o n ,  b u t  t h a t  r e a s o n  w a s  n o t  

t h e  m i s r e p r e s e n t a t i o n s  m a d e  b y  t h e  a p p e l l a n t .

Y e a g e r  v .  S t a t e ,  5 0 0  S o .  2 d  1 2 6 0 ,  1 2 6 7  ( A l a .  C r i m .  A p p .  1 9 8 6 ) ,  s u m m a r i z e d  t h i s  h o l d i n g  

a s  f o l l o w s :

T h e  t r i a l  j u d g e  d i d  g i y e  d e f e n d a n t ’ s  r e q u e s t e d  c h a r g e  n u m b e r  2 2 ,  w h i c h  s t a t e d  t h a t  i f  

P o n d e r  h a d  p r i o r  k n o w l e d g e  o f  t h e  f a l s i t y  o f  t h e  r e p r e s e n t a t i o n s  m a d e  b y  t h e  d e f e n d a n t ,  i f  

a n y ,  t h e y  s h o u l d  f i n d  t h e  d e f e n d a n t  n o t  g u i l t y .  S e e  B e a t y  v .  S t a t e ,  4 8  A l a .  A p p .  6 9 9 ,  7 0 3 ,  

2 6 7  S o . 2 d  4 9 0  ( 1 9 7 2 ) ,  h o l d i n g  t h a t  t h e  a c c u s e d  w a s  n o t  g u i l t y  o f  f a l s e  p r e t e n s e s  w h e r e  t h e  

y i c t i m  k n e w  t h e  r e p r e s e n t a t i o n  t o  b e  f a l s e  a n d  d i d  n o t  b e l i e y e  o r  r e l y  u p o n  t h e  f a l s e  

r e p r e s e n t a t i o n  i n  i s s u i n g  a  t a g  r e c e i p t .

T h e r e  w e r e  n o  “ f a l s e  p r e t e n s e s . ”  T h i s  c o u r t  y a c a t e d  N e w s o m e ’ s  e x p u n g e m e n t  b a s e d  o n  f a c t s  t h a t  

J u d g e  R e e y e s  k n e w .  T h i s  w a s  e r r o r .
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V I I .  T H E  C O U R T  E R R E D  I N  S E T T I N G  A S I D E  J U D G E  R E V E E S ’ O R D E R  W I T H O U T  

A  T R A N S C R I P T  O F  T H E  P R O C E E D I N G S  B E F O R E  J U D G E  R E E V E S .

J u d g e  R e e v e s  g r a n t e d  N e w s o m e ’ s  P e t i t i o n  f o r  a n  E x p u n g e m e n t  o n  S e p t e m b e r  1 0 ,  2 0 1 5 .

T h i s  c o u r t  v a c a t e d  J u d g e  R e e v e s ’ j u d g m e n t  o n  J u n e  8 ,  2 0 1 5 ,  w i t h o u t  r e v i e w i n g  a  t r a n s c r i p t  o f  t h e

p r o c e e d i n g s  b e f o r e  J u d g e  R e e v e s .  A s  a  m a t t e r  o f  l a w ,  t h i s  w a s  e r r o r .

U n d e r  r u l e  6 3 , ^  a  s u c c e s s o r  j u d g e  m a y  n o t  v a c a t e  o r  m o d i f y  h i s  p r e d e c e s s o r ’ s  o r d e r s

w i t h o u t  r e v i e w i n g  a  t r a n s c r i p t  o f  t h e  e a r l i e r  p r o c e e d i n g s :

W e  m u s t  r e v e r s e  J u d g e  J o h n s t o n e ’ s  o r d e r  s e t t i n g  a s i d e  t h e  d i r e c t e d  v e r d i c t .  T o  p e r m i t  a  

s u c c e s s o r  j u d g e  t o  r e n d e r  a  d e c i s i o n  w i t h o u t  e v e n  c o n s i d e r i n g  t h e  r e c o r d  o r  t h e  t r a n s c r i p t  

u p o n  w h i c h  t h e  e a r l i e r  d e c i s i o n  w a s  m a d e ,  r e n d e r s  t h e  c o n d u c t  o f  t h e  f i r s t  j u d g e  

m e a n i n g l e s s . W e  r e m a n d  t h i s  c a s e  t o  J u d g e  J o h n s t o n e  w i t h  i n s t r u c t i o n s  t o  c o n s i d e r  t h e  

r e c o r d  o r  t r a n s c r i p t  o f  t h e  f i r s t  t r i a l  b e f o r e  m a k i n g  a  s u b s t a n t i v e  d e c i s i o n  w h e t h e r  t o  s e t  

a s i d e  t h e  d i r e c t e d  v e r d i c t .  F u r t h e r m o r e ,  b e c a u s e  i t  w a s  t h e  p l a i n t i f f ’ s  m o t i o n  t o  s e t  a s i d e  

t h e  d i r e c t e d  v e r d i c t ,  t h e  p l a i n t i f f  i s  r e s p o n s i b l e  f o r  s u p p l y i n g  t h e  r e c o r d  a n d  t r a n s c r i p t  t o  

J u d g e  J o h n s t o n e .

T r a i l  P o n t i a c - G M C  T r u c k ,  I n c .  v .  E v a n s ,  5 4 0  S o .  2 d  6 4 5 ,  6 4 5 - 4 6  ( A l a .  1 9 8 8 ) .

I n  B a l d w i n  v .  B a l d w i n ,  1 6 0  S o .  3 d  3 4 ,  3 9 - 4 0  ( A l a .  C i v .  A p p .  2 0 1 4 ) ,  t h e  c o u r t  a g a i n  r e v e r s e d

a  t r i a l  c o u r t  f o r  s e t t i n g  a s i d e  a  j u d g m e n t  w i t h o u t  r e v i e w i n g  a  t r a n s c r i p t :

R u l e  6 3  r e q u i r e s  t h a t  a  s u c c e s s o r  j u d g e  w h o  i s  h e a r i n g  a  p o s t i u d g m e n t  m o t i o n  r e v i e w  t h a t  

p a r t  o f  t h e  r e c o r d  p e r t a i n i n g  t o  t h e  i s s u e s  r a i s e d  i n  t h e  p o s t i u d g m e n t  m o t i o n . . .  . J u d g e  

M o r g a n  i n f o r m e d  t h e  p a r t i e s  t h a t , b e f o r e  r u l i n g  o n  t h e  w i f e ’ s  p o s t j u d g m e n t  m o t i o n ,  h e  h a d  

r e v i e w e d  t h e  c l e r k ’ s  r e c o r d ,  w h i c h ,  w e  n o t e ,  i n c l u d e d  t h e  e x h i b i t s  a d m i t t e d  a t  t r i a l ,  b u t  t h a t  

h e  h a d  n o t  r e v i e w e d  a  t r a n s c r i p t  o f  t h e  t r i a l  c o n t a i n i n g  t h e  t e s t i m o n y  o f  t h e  w i t n e s s e s . G i v e n  

t h e  n a t u r e  o f  t h e  i s s u e s  r a i s e d  i n  t h e  w i f e ’ s  p o s t j u d g m e n t  m o t i o n .  J u d g e  M o r g a n ,  w i t h o u t  

t h e  b e n e f i t  o f  r e v i e w i n g  t h e  t r i a l  t r a n s c r i p t ,  c o u l d  n o t  h a v e  b e e n  s u f f i c i e n t l y  a p p r i s e d  o f  t h e  

f a c t s  a n d  c i r c u m s t a n c e s  s o  t h a t  h e  c o u l d  h a v e  j u d i c i o u s l y  d e c i d e d  t h e  m e r i t s  o f  t h e  

p o s t j u d g m e n t  m o t i o n .

B e c a u s e  J u d g e  M o r g a n  c o m m i t t e d  r e v e r s i b l e  e r r o r  i n  g r a n t i n g  t h e  w i f e ’ s  p o s t i u d g m e n t  

m o t i o n  w i t h o u t  c o n s i d e r i n g  a l l  t h e  r e l e v a n t  e v i d e n c e  i n  t h e  r e c o r d , w e  r e v e r s e  t h a t  o r d e r

^ “ I f  a  t r i a l  o r  h e a r i n g  h a s  b e e n  c o m m e n c e d  a n d  t h e  j u d g e  i s  u n a b l e  t o  p r o c e e d ,  a n y  o t h e r  j u d g e  

m a y  p r o c e e d  w i t h  i t  u p o n  c e r t i f y i n g  f a m i l i a r i t y  w i t h  t h e  r e c o r d  a n d  d e t e r m i n i n g  t h a t  t h e  

p r o c e e d i n g s  i n  t h e  c a s e  m a y  b e  c o m p l e t e d  w i t h o u t  p r e j u d i c e  t o  t h e  p a r t i e s . ”  A l a .  R .  C i v .  P .  6 3 .
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a n d  r e m a n d  t h e  c a u s e  f o r  J u d g e  M o r g a n  t o  r e c o n s i d e r  t h e  m o t i o n  a f t e r  h e  h a s  r e v i e w e d  a  

t r a n s c r i p t  o f  t h e  t r i a l  p r o c e e d i n g s .

T h i s  c o u r t  v a c a t e d  J u d g e  R e e v e s ’ O r d e r  o f  E x p u n g e m e n t  w i t h o u t  a  t r a n s c r i p t  o f  t h e  h e a r i n g  

-  a n d  i n  t h e  f a c e  o f  N e w s o m e ’ s  c o n t e n t i o n  t h a t  t h e  i s s u e s  r a i s e d  b y  B u l l o c k  a n d  S e i e r  h a d  b e e n  

l i t i g a t e d  i n  t h e  e x p u n g e m e n t :

D e f e n d a n t  N e w s o m e  a l l e g e s  t h a t  h i s  P e t i t i o n  f o r  E x p u n g e m e n t  w a s  n o t  f i l e d  u n d e r  f a l s e  

p r e t e n s e s  b e c a u s e  t h e  e x i s t e n c e  o f  a  p e n d i n g  c i v i l  a c t i o n  w a s  r a i s e d  b y  t h e  v i c t i m  i n  t h e  

p r i o r  p r o c e e d i n g s .  T h e  u n d e r s i g n e d  w a s  n o t  p r e s e n t  f o r  a n y  o f  t h e  p r i o r  p r o c e e d i n g s  i n  t h i s  

m a t t e r  a n d  h a s  n o t  b e e n  p r o v i d e d  w i t h  t h e  t r a n s c r i p t  o f  t h o s e  p r o c e e d i n g s  t o  s t u d y  ( O r d e r ,  

2 7 ) .

A s  t h e  m o v a n t s ,  B u l l o c k  a n d  S e i e r  w e r e  “ r e s p o n s i b l e  f o r  s u p p l y i n g  t h e  r e c o r d  a n d  

t r a n s c r i p t ”  o f  t h e  p r i o r  p r o c e e d i n g s .  T r a i l  P o n t i a c - G M C  T r u c k ,  I n c .  v .  E v a n s ,  5 4 0  S o .  2 d  6 4 5 ,  6 4 5 

4 6  ( A l a .  1 9 8 8 ) .  T h e y  f a i l e d  t o  d o  s o .  A s  a  m a t t e r  o f  l a w ,  t h e  c o u r t  e r r e d  i n  v a c a t i n g  J u d g e  R e e v e s ’ 

o r d e r  w i t h o u t  r e v i e w i n g  a  t r a n s c r i p t  o f  t h e  p r o c e e d i n g s  b e f o r e  J u d g e  R e e v e s .
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V I I I .  S E C T I O N  1 5 - 2 7 - 7  D O E S  N O T  G R A N T  A  C I R C U I T  C O U R T  A U T H O R I T Y  T O  

“ V A C A T E ”  O R  “ S E T  A S I D E ”  A N  E A R L I E R  O R D E R  O F  E X P U N G E M E N T .

S e c t i o n  1 5 - 2 7 - 5 ( d )  s t a t e s ,  “ U p o n  d e t e r m i n a t i o n  b y  t h e  c o u r t  t h a t  a  p e t i t i o n  f o r  

e x p u n g e m e n t  w a s  f i l e d  u n d e r  f a l s e  p r e t e n s e s  a n d  w a s  g r a n t e d ,  t h e  o r d e r  o f  e x p u n g e m e n t  s h a l l  b e  

r e v e r s e d . . . . ”  I n  e v e r y  i n s t a n c e  w h e n  “ s h a l l  b e  r e v e r s e d ”  o r  “ s h a l l  n o t  b e  r e v e r s e d ”  a p p e a r s  i n  t h e  

A l a b a m a  C o d e  c o n c e r n i n g  a  c o u r t ,  “ r e v e r s e d ”  r e f e r s  t o  a c t i o n  t a k e n  b y  a  h i g h e r  c o u r t  t o  c o r r e c t  a  

l o w e r  c o u r t  o r  a g e n c y .

A l a .  C o d e  §  6 - 6 - 7 5 5  ( 1 9 7 5 )  ( “ I f  t h e  c i r c u i t  c o u r t  s h a l l  e n t e r  a  j u d g m e n t  r e f u s i n g  t o  v a l i d a t e  

a n d  c o n f i r m  t h e  i s s u a n c e  o f  t h e  o b l i g a t i o n s  a n d  o n  a p p e a l  s u c h  j u d g m e n t  s h a l l  b e  r e v e r s e d  

b y  t h e  S u p r e m e  C o u r t . . . ” )

A l a .  C o d e  §  1 1 - 5 1 - 9 3  ( 1 9 7 5 )  ( “ [ A ]  d e t e r m i n a t i o n  b y  t h e  t a x i n g  j u r i s d i c t i o n  t h a t  r e a s o n a b l e  

c a u s e  d o e s  n o t  e x i s t  s h a l l  b e  r e v e r s e d  o n l y  i f  t h a t  d e t e r m i n a t i o n  w a s  m a d e  a r b i t r a r i l y  a n d  

c a p r i c i o u s l y ” )

A l a .  C o d e  §  1 1 - 7 0 A - 9  ( 1 9 7 5 )  ( “ A  m u n i c i p a l i t y  o r  i n t e r e s t e d  p a r t y  m a y ,  w i t h i n  4 2  d a y s  

f o l l o w i n g  t h e  e f f e c t i v e  d a t e  o f  t h e  j u d g m e n t  a p p e a l  t h e  j u d g m e n t  o f  t h e  C i r c u i t  C o u r t  t o  

t h e  C o u r t  o f  C i v i l  A p p e a l s . . . . T h e  o r d e r  s h a l l  n o t  b e  r e v e r s e d  o n  t h e  b a s i s  o f  m e r e l y  

t e c h n i c a l  n o n c o m p l i a n c e  w i t h  t h i s  s e c t i o n ” ) .

A l a .  C o d e  §  1 1 - 8 1 - 2 2 4  ( 1 9 7 5 )  ( “ [ I ] f  t h e  c i r c u i t  c o u r t  s h a l l  r e n d e r  a  j u d g m e n t  r e f u s i n g  t o  

v a l i d a t e  a n d  c o n f i r m  t h e  i s s u a n c e  o f  t h e  o b l i g a t i o n s  a n d  o n  a p p e a l  s u c h  j u d g m e n t  s h a l l  b e  

r e v e r s e d  b y  t h e  S u p r e m e  C o u r t .  . . . ” )

A l a .  C o d e  §  1 2 - 1 6 - 1 7 3  ( 1 9 7 5 )  ( “ N o  c r i m i n a l  c a s e  t a k e n  b y  a p p e a l  t o  t h e  C o u r t  o f  C r i m i n a l  

A p p e a l s  s h a l l  b e  r e v e r s e d  b e c a u s e  o f  a n y  d e f e c t  i n  t h e  a d m i n i s t r a t i o n  o f  t h e  o a t h  t o  a n y  

g r a n d  o r  p e t i t  j u r y ,  u n l e s s  . . .  s o m e  o b j e c t i o n  w a s  t a k e n  i n  t h e  c o u r t  b e l o w .  . . . ”

A l a .  C o d e  2 5 - 5 - 8 1 ( e )  ( “ I n  r e v i e w i n g  p u r e  f i n d i n g s  o f  f a c t ,  t h e  f i n d i n g  o f  t h e  c i r c u i t  c o u r t  

s h a l l  n o t  b e  r e v e r s e d  i f  t h a t  f i n d i n g  i s  s u p p o r t e d  b y  s u b s t a n t i a l  e v i d e n c e ” ) .

A l a .  C o d e  §  3 7 - 1 4 - 1 4  ( “ o n  a p p e a l  s u c h  j u d g m e n t  s h a l l  b e  r e v e r s e d  b y  t h e  s u p r e m e  

c o u r t . . . ” )

A l a .  C o d e  §  3 7 - 1 4 - 3 8 ( 4 )  ( “ o n  a p p e a l  s u c h  j u d g m e n t  s h a l l  b e  r e v e r s e d  b y  t h e  S u p r e m e  

C o u r t . . . ” )

“ R e v e r s e d ”  i s  n e v e r  u s e d  t o  d e s c r i b e  a  c i r c u i t  c o u r t ’ s  a c t i o n  i n  c h a n g i n g  i t s  o w n  j u d g m e n t .

S e c t i o n  1 5 - 2 7 - 5 ( d )  o f  t h e  E x p u n g e m e n t  A c t  f o l l o w s  t h i s  p a t t e r n .  I t  s t a t e s ,  “ T h e  r u l i n g  o f  

t h e  c o u r t  [ o n  t h e  P e t i t i o n  f o r  E x p u n g e m e n t ]  s h a l l  b e  s u b j e c t  t o  c e r t i o r a r i  r e v i e w  a n d  s h a l l  n o t  b e
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r e v e r s e d  a b s e n t  a  s h o w i n g  o f  a n  a b u s e  o f  d i s c r e t i o n . ”  T h e  v e r b  “ r e v e r s e d ”  r e f e r s  t o  a c t i o n  t a k e n  

b y  a  “ r e v i e w  [ i n g ] ”  c o u r t  -  n o t  b y  t h e  c i r c u i t  c o u r t  i t s e l f .

P r e s u m p t i v e l y ,  t h e  p h r a s e  “ s h a l l  b e  r e v e r s e d ”  i n  s e c t i o n  1 5 - 2 7 - 1 7  h a s  t h e  s a m e  m e a n i n g .  

“ L i k e  t e r m s  i n  r e l a t e d  s t a t u t e s  a r e  p r e s u m e d  t o  h a v e  t h e  s a m e  m e a n i n g ,  u n l e s s  a  d i f f e r e n t  i n t e n t  i s  

m a n i f e s t . ”  S i e g e l m a n  v .  A l a b a m a  A s s ’ n  o f  S c h o o l  B o a r d s ,  8 1 9  S o . 2 d  5 6 8 ,  5 8 1  ( A l a .  2 0 0 1 ) ;  

G o r d o n  v .  B r u n s o n ,  2 8 7  A l a .  5 3 5 ,  2 5 3  S o .  2 d  1 8 3  ( 1 9 7 1 )  ( T h e  w o r d  ‘r e c e i p t s ’ a s  u s e d  i n  t h e s e  

s t a t u t e s  s h o u l d  c a r r y  t h e  s a m e  m e a n i n g  a s  t h e  s a m e  w o r d  h a s  b e e n  g i v e n  i n  t h e  s t a t u t e  d e a l i n g  w i t h  

c o m m i s s i o n s  t o  w h i c h  e x e c u t o r s  a n d  a d m i n i s t r a t o r s  a r e  e n t i t l e d ” ) ;  W i n n - D i x i e  M o n t g o m e r y ,  I n c .  

V .  M i d f i e l d  P a r k ,  I n c . ,  2 9 0  A l a .  1 ,  2 7 2  S o .  2 d  5 7 5  ( A l a .  1 9 7 3 )  ( “ W e  t h i n k  t h a t ,  i n  u s i n g  t h e  s a m e  

w o r d s  i n  S e c t i o n  7 5 5 ,  t h e  s a m e  m e a n i n g  i s  i n t e n d e d ” ) .

N o t a b l y ,  n e i t h e r  S e i e r ’ s  P e t i t i o n  n o r  t h e  c o u r t ’ s  o r d e r  u s e s  t h e  t e r m  “ r e v e r s e d ”  e x c e p t  w h e n  

q u o t i n g  s e c t i o n  1 5 - 2 7 - 1 7 .  S e i e r ’ s  f i l i n g  i s  s t y l e d ,  “ P e t i t i o n  t o  S e t  A s i d e  E x p u n g e m e n t . ”  T h e  c o u r t  

d i d  n o t  “ r e v e r s e [ ] ”  t h e  e x p u n g e m e n t ;  i n s t e a d ,  “ t h e  C o u r t  . . . ^ [ ]  a s i d e  t h e  e x p u n g e m e n t .  . .  . ”
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I X .  B U L L O C K ’ S  M O T I O N  A N D  S E I E R ’ S  P E T I T I O N  W E R E  F I L E D  A F T E R  T H E  

F O U R - M O N T H  D E A D L I N E  I N  R U L E  6 0 ( B )  F O R  S E T T I N G  A S I D E  A  J U D G M E N T  

B A S E D  O N  F R A U D  O R  M I S R E P R E S E N T A T I O N ;  C O N S E Q U E N T L Y ,  T H E  C O U R T  

L A C K E D  J U R I S D I C T I O N  O F  T H E  M O T I O N  A N D  P E T I T I O N .

T h i s  c o u r t  v a c a t e d  N e w s o m e ’ s  e x p u n g e m e n t  b a s e d  o n  i t s  f i n d i n g  t h a t  N e w s o m e  m a d e  

“ f a l s e  r e p r e s e n t a t i o n [ s ] ”  i n  h i s  P e t i t i o n  f o r  E x p u n g e m e n t  ( O r d e r ,  M  2 2 - 2 3 ) .  I f  A l a b a m a  l a w  a l l o w s  

a  C i r c u i t  C o u r t  t o  v a c a t e  a n  e x p u n g e m e n t  o n  t h i s  g r o u n d ,  t h e n  a n y  m o t i o n  o r  p e t i t i o n  f o r  s u c h  

r e l i e f  m u s t  b e  f i l e d  w i t h i n  f o u r  m o n t h s  o f  t h e  j u d g m e n t .  N e i t h e r  B u l l o c k ’ s  M o t i o n  n o r  S e i e r ’ s  

P e t i t i o n  w a s  f i l e d  w i t h i n  f o u r  m o n t h s  o f  t h e  e x p u n g e m e n t .  C o n s e q u e n t l y ,  t h i s  c o u r t  e r r e d  i n  

v a c a t i n g  N e w s o m e ’ s  e x p u n g e m e n t  o n  t h e s e  g r o u n d s .

A .  T h e  O n l y  T w o  D e v i c e s  f o r  S e t t i n g  A s i d e  a  J u d g m e n t  M o r e  T h a n  T h i r t y  D a y s  a f t e r  E n t r y  

A r e  a  M o t i o n  u n d e r  R u l e  6 0 ( h )  a n d  a n  I n d e p e n d e n t  A c t i o n .

P r o c e d u r a l l y ,  t h e r e  a r e  o n l y  t w o  d e v i c e s  f o r  o b t a i n i n g  r e l i e f  f r o m  a  j u d g m e n t  m o r e  t h a n  

t h i r t y  d a y s  a f t e r  t h e  j u d g m e n t :  a  m o t i o n  u n d e r  r u l e  6 0 ( b )  a n d  a n  i n d e p e n d e n t  a c t i o n .  R u l e  6 0 ( b ) ( 6 )  

s t a t e s ,  “ A n y  r e l i e f  f r o m  t h e  j u d g m e n t  s h a l l  b e  m a d e  [ 1 ]  b y  m o t i o n  a s  p r e s c r i b e d  i n  t h e s e  r u l e s  o r

[ 2 ]  b y  a n  i n d e p e n d e n t  a c t i o n . ”  T h e  C o m m i t t e e  C o m m e n t s  e x p l a i n ,  “ R u l e  6 0 ( b ) . . . s u b s t i t u t e s  f o r  

t h e  p r e s e n t  s e p a r a t e  r e m e d i e s  t w o  s i m p l e  p r o c e d u r e s  f o r  d e l a y e d  a t t a c k  u p o n  a  j u d g m e n t ,  [ 1 ]  a  

m o t i o n  a n d  [ 2 ]  a n  i n d e p e n d e n t  p r o c e e d i n g . ”

T . B .  V .  T . A . P . ,  9 1 9  S o .  2 d  8 0 ,  9 1  ( A l a .  C i v .  A p p .  2 0 0 7 ) ,  c o n f i r m s  t h e  p l a i n  l a n g u a g e  o f  

r u l e  6 0 ( b ) :

T h e  o n l y  m e c h a n i s m  r e c o g n i z e d  b y  A l a b a m a  l a w  w h e r e b y  a  l i t i g a n t  m a y  c o l l a t e r a l l y  a t t a c k  

a  c i v i l  j u d g m e n t  b y  f i l i n g  a  m o t i o n  i n  t h e  s a m e  c i v i l  a c t i o n  i s  t h a t  s e t  f o r t h  i n  R u l e  6 0 ( b ) ,

A l a .  R .  C i v .  P . ,  w h i c h  p e r m i t s  t h e  f i l i n g  o f  m o t i o n s  f o r  r e l i e f  f r o m  a  j u d g m e n t .  R u l e  6 0 ( b )  

e x p l i c i t l y  p r o v i d e s  t h a t  v a r i o u s  c o m m o n - l a w  w r i t s  p e r m i t t i n g  r e e x a m i n a t i o n  o f  a  c i v i l  

" j u d g m e n t  “ a r e  a b o l i s h e d ”  a n d  t h a t  “ t h e  p r o c e d u r e  f o r  o b t a i n i n g  a n y  r e l i e f  f r o m  a  j u d g m e n t  

s h a l l  b e  [ 1 ]  b y  m o t i o n  a s  p r e s c r i b e d  i n  t h e s e  r u l e s  o r  [ 2 ]  b y  a n  i n d e p e n d e n t  a c t i o n . ”
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S e e  E x  p a r t e  C a r e m a r k  R X ,  I n c . ,  9 5 6  S o .  2 d  1 1 1 7 ,  1 1 2 4  ( A l a .  2 0 0 6 )  ( “ T h e  o n l y  m e c h a n i s m  

a v a i l a b l e  t o  L a u r i e l l o  t o  r e v i v e  o r  r e o p e n  t h e  c l a i m s  . . .  i s  t h e  m e c h a n i s m  p r o v i d e d  i n  R u l e  6 0 ( b ) ” ) .

B .  N e i t h e r  B u l l o c k  n o r  S e i e r  F i l e d  a n  I n d e p e n d e n t  A c t i o n  t o  S e t  A s i d e  t h e  J u d g m e n t .

“ A n  i n d e p e n d e n t  a c t i o n ”  i s  c o m m e n c e d  w h e n  t h e  l i t i g a n t  p a y s  a  f i l i n g  f e e  a n d  o b t a i n s  a  

n e w  c a s e  n u m b e r .  M o o r e  v .  M o o r e ,  8 4 9  S o .  2 d  9 6 9  ( A l a .  C i v .  A p p .  2 0 0 2 ) .  N e i t h e r  B u l l o c k  n o r  

S e i e r  p a i d  a  f i l i n g  f e e  o r  r e c e i v e d  a  n e w  c a s e  n u m b e r  ( R .  3 - 4 ) .  C o n s e q u e n t l y ,  n e i t h e r  B u l l o c k  n o r  

S e i e r  f i l e d  a n  i n d e p e n d e n t  a c t i o n .

C .  S e c t i o n  1 5 - 2 7 - 1 7  I s  S u b j e c t  t o  t h e  T i m e  L i m i t s  o f  R u l e  6 0 ( b ) .

S e c t i o n  1 5 - 2 7 - 1 7  p r o v i d e s ,  “ U p o n  d e t e r m i n a t i o n  b y  t h e  c o u r t  t h a t  a  p e t i t i o n  f o r  

e x p u n g e m e n t  w a s  f i l e d  u n d e r  f a l s e  p r e t e n s e s  a n d  w a s  g r a n t e d ,  t h e  o r d e r  o f  e x p u n g e m e n t  s h a l l  b e  

r e v e r s e d . . .  . ”  T h e  c o u r t  f o u n d  t h a t  t h i s  s e c t i o n  i s  n o t  s u b j e c t  t o  a n y  t i m e  l i m i t  ( O r d e r ,  f  2 6 ) .

E v e n  i f  s e c t i o n  1 5 - 2 7 - 1 7  c r e a t e s  a  s u b s t a n t i v e  r e m e d y ,  r u l e  6 0 ( b )  n e c e s s a r i l y  p r e s c r i b e s  

t h e  t i m e  l i m i t  f o r  e x e r c i s i n g  t h e  r e m e d y .  “ R u l e  6 0 ( b ) ”  i s  “ [ t ] h e  o n l y  m e c h a n i s m . .  . [ t o ]  

c o l l a t e r a l l y  a t t a c k  a  c i v i l  j u d g m e n t . ”  T . B .  v .  T . A . P . ,  9 7 9  S o .  2 d  8 0 ,  9 1  ( A l a .  C i v .  A p p .  2 0 0 7 ) .

S u b s t a n t i v e  l a w  a n d  p r o c e d u r a l  l a w  m u s t  b e  c o n s t r u e d  t o g e t h e r .  S e c t i o n  1 5 - 2 7 - 5 ( c )  s t a t e s ,  

“ T h e  r u l i n g  o f  t h e  c o u r t  s h a l l  b e  s u b j e c t  t o  c e r t i o r a r i  r e v i e w  a n d  s h a l l  n o t  b e  r e v e r s e d  a b s e n t  a  

s h o w i n g  o f  a n  a b u s e  o f  d i s c r e t i o n . ”  T h i s  s e c t i o n  i s  p a r a l l e l  t o  s e c t i o n  1 5 - 2 7 - 1 7 ,  a n d  i t  c o n t a i n s  n o  

t i m e  l i m i t  e i t h e r .  D o e s  a  l i t i g a n t  h a v e  a n  u n l i m i t e d  t i m e  t o  f i l e  a  p e t i t i o n  f o r  c e r t i o r a r i ?

T h e  C o u r t  o f  C r i m i n a l  A p p e a l s  h a s  a n s w e r e d  t h i s  q u e s t i o n .  “ T h e  w r i t  s h a l l  c o m p l y  i n  f o r m  

a n d  t i m i n g  w i t h  R u l e  2 1 ( a ) ,  A l a .  R .  A p p .  P . ”  B e l l  v .  S t a t e ,  C R - 1 5 - 0 6 1 8 ,  s l i p .  o p .  a t  5  ( A l a .  C r i m .  

A p p .  A p r i l  2 9 , 2 0 1 6 ) .  S i m i l a r l y ,  i n  t h i s  c a s e ,  a n y  “ m o t i o n ”  o r  “ p e t i t i o n ”  f i l e d  u n d e r  s e c t i o n  1 5 - 2 7 

1 7  “ s h a l l  c o m p l y  i n  f o r m  a n d  t i m i n g  w i t h  R u l e  [ 6 0 ( b ) ] . ”
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D .  A  M o t i o n  t o  S e t  A s i d e  a  J u d g m e n t  B a s e d  o n  “ F r a u d ”  o r  “ M i s r e p r e s e n t a t i o n ”  M u s t  B e  

F i l e d  w i t h i n  F o u r  M o n t h s  o f  t h e  J u d g m e n t .

I f  A l a b a m a  l a w  p e r m i t s  a n  e x p u n g e m e n t  t o  b e  v a c a t e d  b y  a  t r i a l  c o u r t  f o r  “ f a l s e  

r e p r e s e n t a t i o n [ s ] ”  ( O r d e r ,  ^  2 3 ) ,  t h e n  R u l e  6 0 ( b ) ( 3 )  i s  t h e  p r o c e d u r a l  m e c h a n i s m  t h a t  a p p l i e s .  I t  

a u t h o r i z e s  r e l i e f  f r o m  a  j u d g m e n t  b a s e d  o n  “ f r a u d  . . .  [ o r ]  m i s r e p r e s e n t a t i o n . ”  “ F a l s e  p r e t e n s e s ”  

r e q u i r e s  p r o o f  o f  a n  “ i n t e n t  t o  d e f r a u d ” ; i t  i s  a  t y p e  o f  f r a u d .  L a m b e r t  v .  S t a t e ,  5 5  A l a .  A p p .  2 4 2 ,

3 1 4  S o .  2 d  3 1 8 ,  3 2 0  ( A l a .  G r i m .  A p p .  1 9 7 5 ) .  A  m o t i o n  f o r  s u c h  r e l i e f  u n d e r  r u l e  6 0 ( b ) ( 3 )  m u s t ,  

h o w e v e r ,  b e  f i l e d  “ n o t  m o r e  t h a n  f o u r  m o n t h s  a f t e r  t h e  j u d g m e n t . ”  A l a .  R .  C i v .  P .  6 0 ( b ) ( 6 ) .

E .  N e i t h e r  B u l l o c k ’ s  M o t i o n  n o r  S e i e r ’ s  P e t i t i o n  W a s  F i l e d  w i t h i n  F o u r  M o n t h s  o f  t h e  

E x p u n g e m e n t .

B u l l o c k ’ s  M o t i o n  i s  s t a m p e d  “ f i l e d ”  o n  J a n u a r y  1 9 ,  2 0 1 6 ;  S e i e r ’ s  P e t i t i o n  i s  s t a m p e d  

“ f i l e d ”  o n  M a y  1 9 , 2 0 1 6 .  N e i t h e r  w a s  “ f i l e d ”  w i t h i n  f o u r  m o n t h s  o f  S e p t e m b e r  1 0 ,  2 0 1 5 ,  w h e n  t h e  

e x p u n g e m e n t  w a s  g r a n t e d .  A s  m a t t e r  o f  l a w ,  b o t h  w e r e  f i l e d  t o o  l a t e .

I n  H a l l  V .  H a l l ,  5 8 7  S o .  2 d  1 1 9 8 ,  1 1 9 9  ( A l a .  1 9 9 1 ) ,  R o b e r t  a n d  J e s s i e  H a l l  s o u g h t  t o  s e t  

a s i d e  a  d e f a u l t  j u d g m e n t  m o r e  t h a n  f o u r  m o n t h s  a f t e r  i t  w a s  e n t e r e d  o n  t h e  g r o u n d  t h a t  “ W i l l i e  

J a n e  [ H a l l ]  h a d  f r a u d u l e n t l y  r e p r e s e n t e d  t o  t h e  c o u r t  t h a t  s h e  w a s  L . C . ’ s  w i d o w .  . . . ”  R o b e r t  a n d  

J e s s i e  a r g u e d  t h a t  W i l l i e  J a n e ’ s  p e r j u r y  w a s  “ f r a u d  u p o n  t h e  c o u r t ”  a n d  n o t  s u b j e c t  t o  t h e  f o u r -  

m o n t h  l i m i t a t i o n  o f  r u l e  6 0 ( b ) ( 3 ) .

T h e  t r i a l  c o u r t  r e j e c t e d  t h i s  a r g u m e n t ,  a n d  t h e  A l a b a m a  S u p r e m e  C o u r t  a f f i r m e d .  P e r j u r y  

i s  n o t  “ f r a u d  u p o n  t h e  c o u r t . ”

“ F r a u d  o n  t h e  c o u r t ”  h a s  b e e n  d e f i n e d  a s  “ f r a u d  p e r p e t r a t e d  b y  o f f i c e r s  o f  t h e  c o u r t  s o  t h a t  

t h e  j u d i c i a l  m a c h i n e r y  c a n n o t  p e r f o r m  i n  t h e  u s u a l  m a n n e r  i t s  i m p a r t i a l  t a s k  o f  a d j u d g i n g  

c a s e s  t h a t  a r e  p r e s e n t e d  f o r  a d j u d i c a t i o n . ”  7  J .  M o o r e ,  M o o r e ' s  F e d e r a l  P r a c t i c e  §  6 0 . 3 3  

( 2 n d  e d .  1 9 9 0 ) .  S u c h  f r a u d  m u s t  b e  “ e x t r i n s i c , ”  t h a t  i s ,  p e r p e t r a t e d  t o  o b t a i n  t h e  j u d g m e n t ,  

r a t h e r  t h a n  “ i n t r i n s i c . ”  B r o w n  v .  K i n g s b e r r y  M o r t g a g e  C o . ,  3 4 9  S o .  2 d  5 6 4  ( A l a .  1 9 7 7 ) .  I n  

d i s c u s s i n g  “ f r a u d  o n  t h e  c o u r t , ”  t h e  E l e v e n t h  C i r c u i t  C o u r t  o f  A p p e a l s  s t a t e d :
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“ P e r j u r y  i s  a n  i n t r i n s i c  f r a u d  w h i c h  w i l l  n o t  s u p p o r t  r e l i e f  f r o m  j u d g m e n t  t h r o u g h  a n  

i n d e p e n d e n t  a c t i o n . S e e  U n i t e d  S t a t e s  v .  T h r o c k m o r t o n ,  8  O t t o  6 1 ,  9 8  U . S .  6 1 ,  2 5  L .  E d .  

9 3  ( 1 8 7 8 ) ;  s e e  a l s o  G r e a t  C o a s t a l  E x p r e s s  [ v .  I n t e r n a t i o n a l  B r o t h e r h o o d  o f  T e a m s t e r s ,  

C h a u f f e u r s ,  W a r e h o u s e m e n  &  H e l p e r s  o f  A m e r i c a ] ,  6 7 5  F . 2 d  [ 1 3 4 9 ]  a t  1 3 5 8  ( 4 t h  C i r .  

1 9 8 2 ) ;  W o o d  v .  M c E w e n ,  6 4 4  F . 2 d  7 9 7  ( 9 t h  C i r .  1 9 8 1 ) .  U n d e r  t h e  T h r o c k m o r t o n  d o c t r i n e ,  

f o r  f r a u d  t o  l a y  a  f o u n d a t i o n  f o r  a n  i n d e p e n d e n t  a c t i o n ,  i t  m u s t  b e  s u c h  t h a t  i t  w a s  n o t  i n  

i s s u e  i n  t h e  f o r m e r  a c t i o n  n o r  c o u l d  i t  h a v e  b e e n  p u t  i n  i s s u e  b y  t h e  r e a s o n a b l e  d i l i g e n c e  o f  

t h e  o p p o s i n g  p a r t y . S e e  T o l e d o  S c a l e  C o .  v .  C o m p u t i n g  S c a l e  C o . ,  2 6 1  U . S .  3 9 9 ,  4 2 5 ,  4 3  

S .  C t .  4 5 8 ,  4 6 5 ,  6 7  L .  E d .  7 1 9  ( 1 9 2 3 ) .  P e r j u r y  b y  a  p a r t y  d o e s  n o t  m e e t  t h i s  s t a n d a r d  

b e c a u s e  t h e  o p p o s i n g  p a r t y  i s  n o t  p r e v e n t e d  f r o m  f u l l y  p r e s e n t i n g  h i s  c a s e  a n d  r a i s i n g  t h e  

i s s u e  o f  p e r j u r y  i n  t h e  o r i g i n a l  a c t i o n  ( b r a c k e t s  i n  o r i g i n a l ) .

I n  M c G h e e  v .  B e v i l l ,  1 1 1  S o .  3 d  1 3 2  ( A l a .  C i v .  A p p .  2 0 1 2 ) ,  a n  e x - w i f e  f i l e d  a n  i n d e p e n d e n t  

a c t i o n  t o  s e t  a s i d e  h e r  d i v o r c e  o n  t h e  g r o u n d  t h a t  h e r  f o r m e r  h u s b a n d  -  w h o  w a s  a n  a t t o r n e y  -  h a d  

m i s r e p r e s e n t e d  h i s  o w n e r s h i p  o f  c e r t a i n  r e a l  e s t a t e .  T h e  t r i a l  c o u r t  f o u n d  t h a t  t h e  a t t o r n e y  h a d  

“ f r a u d u l e n t l y  m i s r e p r e s e n t e d  a n d  f r a u d u l e n t l y  c o n c e a l e d  h i s  o w n e r s h i p ”  i n  a  c e r t a i n  p a r c e l  o f  l a n d  

( 1 1 1  S o .  3 d  a t  1 3 4 ) .

T h e  C o u r t  o f  C i v i l  A p p e a l s  r e v e r s e d ,  h o l d i n g  t h a t  t h e  h u s b a n d ’ s  a l l e g e d  p e r j u r y  w a s

s u b j e c t  t o  t h e  f o u r - m o n t h  l i m i t a t i o n  o f  r u l e  6 0 ( b ) ( 3 ) :

I n  E x  p a r t e  T h i r d  G e n e r a t i o n ,  I n c . ,  8 2 0  S o .  2 d  8 9 ,  9 0  ( A l a .  2 0 0 1 ) ,  t h e  A l a b a m a  S u p r e m e  

C o u r t  o b s e r v e d  t h a t  “ p e r j u r y  i s  n o t  a  f r a u d  o n  t h e  C o u r t . . . .  b u t  i n t r i n s i c  f r a u d ,  w h i c h  i s  a  

R u l e  6 0 ( b ) ( 3 )  [ ,  A l a .  R .  C i v .  P . , ]  g r o u n d . ”  A  R u l e  6 0 ( b ) ( 3 )  m o t i o n  m u s t  b e  f i l e d  w i t h i n  

f o u r  m o n t h s  o f  t h e  e n t r y  o f  t h e  j u d g m e n t  b e i n g  a s s a i l e d . I d .  T h e  f o r m e r  w i f e  c a n n o t  r e l y  

o n  a n y  l o n g e r  l i m i t a t i o n s  p e r i o d  a p p l i c a b l e  t o  i n d e p e n d e n t  a c t i o n s  b a s e d  o n  f r a u d  u p o n  t h e  

c o u r t .  B e c a u s e  t h e  f o r m e r  w i f e ’ s  R u l e  6 0 ( b ) ( 3 )  m o t i o n  w a s  n o t  f i l e d  w i t h i n  f o u r  m o n t h s  o f  

t h e  e n t r y  o f  t h e  p a r t i e s ’ d i v o r c e  j u d g m e n t ,  w e  c o n c l u d e  t h a t  t h e  m o t i o n  w a s  n o t  t i m e l y  f i l e d  

( 1 1 1  S o .  3 d  a t  1 3 7 )  ( b r a c k e t s  i n  o r i g i n a l ) .

F i n a l l y ,  t h e  p l a i n t i f f  i n  G r e a t h o u s e  v .  A l f a  E i n a n c i a l  C o r p . ,  1 3 1  S o .  2 d  1 0 1 3  ( A l a .  C i v .

A p p .  1 9 9 9 ) ,  s o u g h t  t o  s e t  a s i d e  a  d e f a u l t  j u d g m e n t  o n  t h e  g r o u n d  t h a t  A l f a  t h a t  h a d “ f a l s e l y ”

c e r t i f i e d  -  a n d  s w o r n  -  t h a t  i t  h a d  c o m p l i e d  w i t h  t h e  M i n i  C o d e .  T h e  c o u r t  h e l d  t h a t  A l f a ’ s

a l l e g e d l y  f a l s e  a f f i d a v i t  o f  c o m p l i a n c e  w a s  n o t  “ f r a u d  u p o n  t h e  c o u r t . ”

[ T ] h e  f a l s i t y  o f  A l f a ’ s  s t a t e m e n t s  c o n c e r n i n g  i t s  c o m p l i a n c e  w i t h  t h e  M i n i - C o d e  c o u l d  

h a v e  b e e n  e x p o s e d  i n  i t s  c o l l e c t i o n  a c t i o n  a g a i n s t  G r e a t h o u s e .  H o w e v e r ,  l i k e  t h e
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d e f e n d a n t s  i n  H a l l P ^  G r e a t h o u s e  a l l o w e d  a  d e f a u l t  j u d g m e n t  t o  b e  t a k e n  a g a i n s t  h i m  r a t h e r  

t h a n  d e f e n d i n g  t h e  a c t i o n  o n  t h e  m e r i t s .  S e c t i o n  5 - 1 9 - 1  I f a h  A l a .  C o d e  1 9 7 5 ,  f o r m e r l y  

p r o v i d e d  f o r  a b a t e m e n t  o f  a  c o l l e c t i o n  a c t i o n  i f  a  v i o l a t i o n  o f  t h e  M i n i - C o d e  e x i s t e d : t h u s ,  

A l f a ’ s  c o m p l i a n c e  w i t h  t h e  l i c e n s i n g  p r o v i s i o n s  o f  t h e  M i n i - C o d e  w a s  d i r e c t l y  i n  i s s u e  i n  

i t s  c o l l e c t i o n  a c t i o n , o r  a t  t h e  l e a s t  c o u l d  h a v e  b e e n  p u t  i n  i s s u e  b y  r e a s o n a b l e  d i l i g e n c e  o n  

t h e  p a r t  o f  G r e a t h o u s e .  H a l l ,  5 8 7  S o . 2 d  a t  1 2 0 0 .  W e  a r e  a w a r e  o f  n o  r e a s o n ,  a n d  G r e a t h o u s e  

o f f e r s  n o n e ,  w h y  A l f a ’ s  r e p r e s e n t a t i o n  m a y  b e  c l a s s i f i e d  a m o n g  t h e  “ m o r e  e g r e g i o u s  f o r m s  

o f  s u b v e r s i o n  o f  t h e  l e g a l  p r o c e s s ”  t h a t  c a n n o t  r e a s o n a b l y  b e  e x p e c t e d  “ t o  b e  e x p o s e d  b y  

t h e  n o r m a l  a d v e r s a r y  p r o c e s s . ”  5 8 7  S o . 2 d  a t  1 2 0 1 .  F o r  t h e s e  r e a s o n s ,  w e  c a n n o t  c o n c l u d e  

t h a t  G r e a t h o u s e ’ s  a c t i o n  i s  c o g n i z a b l e  a s  a n  i n d e p e n d e n t  e q u i t a b l e  a c t i o n  t o  s e t  a s i d e  t h e  

j u d g m e n t  u n d e r  R u l e  6 0 ( b )  f o r  f r a u d  u p o n  t h e  c o u r t  ( 7 3 2  S o .  2 d  a t  1 0 1 6 - 1 7 ) .

G r e a t h o u s e  i s  d i r e c t l y  a p p l i c a b l e  t o  t h i s  c a s e .  J u s t  a s  i n  G r e a t h o u s e ,  N e w s o m e  w a s

r e q u i r e d  t o  p r o v i d e  a  s t a t u t o r y  “ a f f i d a v i t ”  o f  c o m p l i a n c e .  J u s t  a s  i n  G r e a t h o u s e ,  t h e  s t a t u t e

p r o h i b i t e d  r e l i e f  i f  t h e  a f f i d a v i t  w a s  f a l s e .  F i n a l l y ,  j u s t  a s  i n  G r e a t h o u s e ,  t h e  t r u t h f u l n e s s  o f  t h e

a f f i d a v i t  w a s  d i r e c t l y  a t  i s s u e  i n  t h e  o r i g i n a l  a c t i o n .  F i n a l l y ,  j u s t  a s  i n  G r e a t h o u s e ,  t h e  m o v a n t s

f i r s t  c h a l l e n g e d  t h e  a f f i d a v i t  m o r e  t h a n  f o u r  m o n t h s  a f t e r  t h e  j u d g m e n t .  T h i s  w a s  t o o  l a t e .

F .  T h e  C o u r t  E r r e d  i n  F i n d i n g  t h a t  N e w s o m e  W a i v e d  t h e  T i m e l i n e s s  o f  B u l l o c k ’ s  M o t i o n  

a n d  S e i e r ’ s  P e t i t i o n .

T h e  c o u r t  f o u n d ,  “ N e w s o m e  a l s o  a l l e g e s  t h e  v a r i o u s  m o t i o n s  f i l e d  i n  t h i s  c a s e  a r e  

u n t i m e l y .  . .  . [ D ] u e  t o  t h e  l a c k  o f  a n y  s u p p o r t i n g  l e g a l  a u t h o r i t y ,  t h e  C o u r t  f i n d s  t h a t  a n y  s u c h  

t i m e l i n e s s  o r  w a i v e r  a r g u m e n t  h a s  b e e n  w a i v e d ”  ( O r d e r ,  %  2 6 ) .  N e w s o m e  c i t e d  c a s e s  i n  h i s  

R e s p o n s e  t o  B u l l o c k ’ s  M o t i o n  t o  U s e  C o n t e n t s  a n d  a t t a c h e d  c o p i e s  o f  t h e  c a s e s  t o  h i s  b r i e f .  H e  

a l s o  f i l e d  a  “ M o t i o n  t o  E x p u n g e , ”  w h e r e  h e  a s k e d  t h e  C o u r t  t o  s t r i k e  b o t h  B u l l o c k ’ s  M o t i o n  a n d  

S e i e r ’ s  P e t i t i o n  a s  u n t i m e l y .  T h e r e  i s  n o  r u l e  r e q u i r i n g  a  l i t i g a n t  t o  c i t e  “ s u p p o r t i n g  l e g a l  a u t h o r i t y ”  

t o  t h e  t r i a l  c o u r t ;  t h a t  r e q u i r e m e n t  a p p e a r s  i n  r u l e  2 8  o f  t h e  R u l e s  o f  A p p e l l a t e  P r o c e d u r e .

5 8 7  S o .  2 d  1 1 9 8  ( A l a .  1 9 9 1 ) .
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I n  a n y  e v e n t ,  j u r i s d i c t i o n a l  i s s u e s  c a n n o t  b e  w a i v e d .  I n  N o l l  v .  N o l l ,  4 7  S o .  3 d  2 7 5 ,  2 7 9  

( A l a .  C i v .  A p p .  2 0 1 0 ) ,  t h e  c o u r t  h e l d ,

A  t r i a l  c o u r t  l a c k s  j u r i s d i c t i o n  t o  c o n s i d e r  a n  u n t i m e l y  R u l e  6 0 ( b )  m o t i o n . S e e  H a r r i s  v .  

C o o k ,  9 4 4  S o .  2 d  9 7 7 ,  9 8 1  ( A l a .  C i v .  A p p .  2 0 0 6 )  ( h o l d i n g  t h a t  t h e  t r i a l  c o u r t  l a c k e d  

j u r i s d i c t i o n  t o  e n t e r t a i n  a  R u l e  6 0 ( b ) ( 2 )  m o t i o n  t h a t  h a d  b e e n  b r o u g h t  1 5  m o n t h s  a f t e r  t h e  

e n t r y  o f  t h e  j u d g m e n t ) ;  s e e  a l s o  S c h n e i d e r  N a t ’ I  C a r r i e r s ,  I n c .  v .  T i n n e y ,  7 7 6  S o .  2 d  7 5 3 ,  

7 5 6  ( A l a .  2 0 0 0 )  ( h o l d i n g  t h a t  t h e  t r i a l  c o u r t  w a s  j u r i s d i c t i o n a l l y  b a r r e d  f r o m  g r a n t i n g  a n  

u n t i m e l y  R u l e  6 0 ( b )  m o t i o n ) ,  a n d  M c D o n a l d  v .  C a n n o n ,  5 9 4  S o .  2 d  1 2 8 ,  1 2 9  ( A l a .  C i v .  

A p p .  1 9 9 1 )  ( h o l d i n g  t h a t  t h e  t r i a l  c o u r t  l a c k e d  j u r i s d i c t i o n  o v e r  a  R u l e  6 0 ( b ) ( 1 )  m o t i o n  t h a t  

h a d  b e e n  f i l e d  m o r e  t h a n  f o u r  m o n t h s  a f t e r  t h e  e n t r y  o f  t h e  j u d g m e n t ) .  A c c o r d i n g l y ,  t h e  

t r i a l  c o u r t  l a c k e d  j u r i s d i c t i o n  t o  g r a n t  t h e  f a t h e r ’ s  M a r c h  1 0 .  2 0 0 8 .  R u l e  6 0 ( b )  m o t i o n  a n d  

t o  s e t  a s i d e  i t s  M a y  1 4 .  2 0 0 7 .  j u d g m e n t . A  j u d g m e n t  e n t e r e d  w i t h o u t  j u r i s d i c t i o n  i s  v o i d . 

R i l e y  v .  P a t e ,  3  S o .  3 d  8 3 5 ,  8 3 8  ( A l a .  2 0 0 8 ) .  T h e r e f o r e ,  t h e  t r i a l  c o u r t ’ s  J u l y  1 0 ,  2 0 0 8 ,  

o r d e r  p u r p o r t i n g  t o  s e t  a s i d e  i t s  M a y  1 4 ,  2 0 0 7 ,  j u d g m e n t  i s  v o i d .

A c c o r d ,  M c G e e  v .  B e v i l l ,  1 1 1  S o .  3 d  1 3 2 ,  1 3 8  ( A l a .  C i v .  A p p .  2 0 1 2 ) .

T h e  c o u r t  i n  N o l l  r e v e r s e d  t h e  t r i a l  c o u r t  f o r  t h i s  j u r i s d i c t i o n a l  d e f e c t  o n  i t s  o w n  m o t i o n .

“ N e i t h e r  p a r t y  h a s  r a i s e d  t h e  i s s u e  o f  t h i s  c o u r t ' s  j u r i s d i c t i o n  o v e r  t h i s  a p p e a l .  H o w e v e r ,  b e c a u s e

j u r i s d i c t i o n a l  m a t t e r s  a r e  o f  s u c h  m a g n i t u d e ,  t h i s  c o u r t  i s  p e r m i t t e d  t o  n o t i c e  a  l a c k  o f  j u r i s d i c t i o n

e x  m e r o  m o t u . ”  ( 4 7  S o .  3 d  a t  2 7 9 ) .  N e w s o m e  h a s  n o t  w a i v e d  t h e  f a i l u r e  o f  B u l l o c k  a n d  S e i e r  t o

f i l e  t h e i r  M o t i o n s  a n d  P e t i t i o n s  w i t h i n  f o u r  m o n t h s  o f  t h e  e x p u n g e m e n t ;  s u c h  a  d e f e c t  m a y  n o t  b e

w a i v e d .
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X .  T H E  “ D I S M I S S A L  &  R E L E A S E  O R D E R ”  I S  N O T  E N F O R C E A B L E  A N D  M A Y  N O T  

S E R V E  A S  T H E  B A S I S  F O R  T H E  C O U R T ’ S  F I N D I N G  T H A T  N E W S O M E  F A L S E L Y  

C E R T I F I E D  T H A T  H E  H A D  “ S A T I S F I E D ”  T H E  R E Q U I R E M E N T S  O F  T H E  

E X P U N G M E N T  A C T .

A .  B u l l o c k  a n d  S e i e r  H a v e  N o t  C a r r i e d  t h e i r  B u r d e n  o f  P r o v i n g  t h a t  t h e  “ D i s m i s s a l  &  R e l e a s e  

O r d e r ”  S a t i s f i e s  t h e  R u m e r y  R e q u i r e m e n t s .

B e f o r e  T o w n  o f  N e w t o n  v .  R u m e r y ,  4 8 0  U . S .  3 8 6  ( 1 9 8 7 ) ,  d i s m i s s a l - r e l e a s e  a g r e e m e n t s  h a d  

b e e n  d e c l a r e d  v o i d  a s  a g a i n s t  p u b l i c  p o l i c y  b y  t h e  F i r s t  C i r c u i t , t h e  S e v e n t h  C i r c u i t , ^ ^  t h e  N i n t h  

C i r c u i t , ^ ^  a n d  t h e  D . C .  C i r c u i t . ' ^  T h e  S e c o n d  C i r c u i t  h a d  d e c l a r e d  t h e m  “ i n h e r e n t l y  s u s p e c t . ” "̂^

P a r t  o f  t h e  r a t i o n a l e  f o r  t h e s e  d e c i s i o n s  w a s  t h a t  t h e  a g r e e m e n t s  a r e  u n e t h i c a l . ' ^  “ T h e  

p r o s e c u t o r  i n  a  c r i m i n a l  c a s e  s h a l l . . .  r e f r a i n  f r o m  p r o s e c u t i n g  a  c h a r g e  t h a t  t h e  p r o s e c u t o r  k n o w s

R u m e r y  v .  T o w n  o f  N e w t o n ,  7 7 8  F . 2 d  6 6 ,  7 1  ( 1 s t  C i r . 1 9 8 5 )  ( “ a  c o v e n a n t  n o t  t o  s u e  p u b l i c  

o f f i c i a l s  f o r  a l l e g e d  v i o l a t i o n s  o f  c o n s t i t u t i o n a l  r i g h t s ,  n e g o t i a t e d  i n  e x c h a n g e  f o r  a  d e c i s i o n  n o t  t o  

p r o s e c u t e  t h e  c l a i m a n t  o n  c r i m i n a l  c h a r g e s ,  i s  v o i d  a s  a g a i n s t  p u b l i c  p o l i c y ” ) .

B o y d  V .  A d a m s ,  5 1 3  F . 2 d  8 3 ,  8 8  ( 7 t h  C i r .  1 9 7 5 )  ( “ w e  t h i n k  t h a t  t h e  r e l e a s e  i s  v o i d  a s  a g a i n s t  

p u b l i c  p o l i c y . ” ) .

M a c D o n a l d  v .  M u s t e k ,  4 2 5  F . 2 d  3 7 3 ,  3 7 5  ( 9 *  C i r .  1 9 7 0 ) .  ( “ W h a t  h e  [ t h e  p r o s e c u t o r ]  c a n n o t  d o  

i s  c o n d i t i o n  a  v o l u n t a r y  d i s m i s s a l  o f  a  c h a r g e  u p o n  a  s t i p u l a t i o n  b y  t h e  d e f e n d a n t  t h a t  i s  d e s i g n e d  

t o  f o r e s t a l l  t h e  l a t t e r ’ s  c i v i l  c a s e . ” ) .

H a y n e s w o r t h  v .  M i l l e r ,  8 2 0  F . 2 d  1 2 4 5 ,  1 2 5 5  ( D . C .  1 9 8 7 )  ( “ d i s m i s s a l  o f  c r i m i n a l  c h a r g e s  c a n n o t  

c o n s t i t u t i o n a l l y  b e  p r e d i c a t e d  u p o n  t h e  p u t a t i v e  d e f e n d a n t ’ s  w i l l i n g n e s s  t o  r e l e a s e  c i v i l  c l a i m s  

a g a i n s t  p u b l i c  s e r v a n t s ” ) ;  D i x o n  v .  D i s t r i c t  o f  C o l u m b i a ,  3 9 4  F . 2 d  9 6 6  ( D . C .  C i r .  1 9 6 8 )  ( “ C o u r t s  

m a y  n o t  b e c o m e  t h e  ‘ e n f o r c e r s ’ o f  t h e s e  o d i o u s  a g r e e m e n t s . ” ) .

S e x t o n  V .  R y a n ,  8 0 4  F . 2 d  2 6 ,  2 7  ( 2 n d  C i r .  1 9 8 6 )  ( “ A  p r o c e s s  w h e r e b y  a n  a r r e s t e e  g i v e s  a  r e l e a s e  

t o  l a w  e n f o r c e m e n t  a u t h o r i t i e s  o f  h i s  c o n s t i t u t i o n a l  c l a i m s  a g a i n s t  t h e m  i n  e x c h a n g e  f o r  t h e i r  

d r o p p i n g  c r i m i n a l  c h a r g e s  a g a i n s t  h i m  i s  i n h e r e n t l y  s u s p e c t . ” ) .

S e e  g e n e r a l l y  E r i n  P .  B a r t h o l o m y ,  A n  E t h i c a l  A n a l y s i s  o f  t h e  R e l e a s e - D i s m i s s a l  A g r e e m e n t ,  1  

N o t r e  D a m e  J . L .  E t h i c s  &  P u b . P o l ’ y  3 3 1  ( 1 9 9 3 ) .
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i s  n o t  s u p p o r t e d  b y  p r o b a b l e  c a u s e . ”  A l a . R .  P r o f . C o n d u c t  3 . 8 ( 1 ) .  I n  s u c h  a  c a s e ,  h e  o r  s h e  m a y  

n o t  e t h i c a l l y  e x t r a c t  a  r e l e a s e  a s  t h e  c o s t  o f  a  d i s m i s s a l . * ^

Y e t ,  t h e  t h r e a t  o f  c o n t i n u e d  c r i m i n a l  p r o s e c u t i o n  i s  t h e  c o n s i d e r a t i o n  f o r  t h e  d e f e n d a n t ’ s  

r e l e a s e  o f  h i s  r i g h t  t o  r e d r e s s .  T h i s  t o o  i s  p r o b l e m a t i c .  “ A  l a w y e r  s h a l l  n o t  p r e s e n t ,  p a r t i c i p a t e  i n  

p r e s e n t i n g ,  o r  t h r e a t e n  t o  p r e s e n t  c r i m i n a l  c h a r g e s  s o l e l y  t o  o b t a i n  a n  a d v a n t a g e  i n  a  c i v i l  m a t t e r . ”  

A l a . R .  P r o f . C o n d u c t  3 . 1 0 . ' ^  T h e  t h r e a t  o f  c o n t i n u e d  p r o s e c u t i o n  n o t  o n l y  s e c u r e s  “ a n  

a d v a n t a g e ”  i n  c i v i l  l i t i g a t i o n ;  i t  i n d u c e s  t h e  d e f e n d a n t  t o  r e l e a s e  h i s  r i g h t  t o  b r i n g  s u c h  l i t i g a t i o n .  

E v e n  a f t e r  R u m e r y ,  s o m e  c o u r t s  c o n t i n u e  t o  h o l d  t h a t  t h e  a g r e e m e n t s  a r e  u n e t h i c a l .

B y  a  5 - 4  v o t e ,  R u m e r y  h e l d  t h a t  s u c h  a g r e e m e n t s  a r e  n o t  a l w a y s  i l l e g a l . T h e  c o u r t  d i d  n o t ,  

h o w e v e r ,  s a y  t h a t  s u c h  a g r e e m e n t s  a r e  a l w a y s  l e g a l  -  e v e n  w h e n  s i g n e d  v o l u n t a r i l y .  I n s t e a d ,  t h e  

c o u r t  h e l d  t h a t  t h e  e n f o r c e a b i l i t y  o f  s u c h  a g r e e m e n t s  m u s t  b e  d e t e r m i n e d  o n  a  c a s e - b y - c a s e  b a s i s .

F o u r  m e m b e r s  o f  t h e  c o u r t  f o u n d  t h a t  t h e  r e l e a s e  i n  R u m e r y  w a s  e n f o r c e a b l e  b e c a u s e  “ [ 1 ]  

[ t h e ]  a g r e e m e n t  w a s  v o l u n t a r y . . .  [ 2 ]  t h e r e  [ w a s ]  n o  e v i d e n c e  o f  p r o s e c u t o r i a l  m i s c o n d u c t ,  

a n d . . .  [ 3 ]  e n f o r c e m e n t  o f  [ t h e ]  a g r e e m e n t  w o u l d  n o t  a d v e r s e l y  a f f e c t  t h e  r e l e v a n t  p u b l i c  

i n t e r e s t s ”  ( 1 0 7  S .  C t .  a t  1 1 9 5 ) .  J u s t i c e  O ’ C o n n o r  c o n c u r r e d  i n  t h e  o p i n i o n  a n d  t h e r e b y  c a s t  t h e

“ A s s u m i n g  h i m  t o  h a v e  b e e n  i n n o c e n t  ( a s  h e  m a i n t a i n s ) ,  o r  t h e  c a s e  a g a i n s t  h i m  t o  h a v e  b e e n  

u n p r o v a b l e ,  t h e  p r o s e c u t o r  w a s  u n d e r  a n  e t h i c a l  o b l i g a t i o n  t o  d r o p  t h e  c h a r g e s  w i t h o u t  e x a c t i n g  

a n y  p r i c e  f o r  d o i n g  s o . ”  C o w l e s  v .  B r o w n e l l ,  7 3  N . Y . 2 d  3 8 2 ,  5 4 0  N . Y . S . 2 d  9 7 3  ( N . Y .  1 9 8 9 ) .

“ T h e  C a n o n s  o f  E t h i c s  h a v e  l o n g  p r o h i b i t e d  m i s u s e  o f  t h e  c r i m i n a l  p r o c e s s  b y  a n  a t t o r n e y  t o  

g a i n  a d v a n t a g e  f o r  h i s  c l i e n t  i n  a  c i v i l  c a s e .  A B A  C o d e  o f  P r o f e s s i o n a l  R e s p o n s i b i l i t y ,  1 9 6 9 ,  

p r o v i d e s  i n  s e c t i o n  D R  7 - 1 0 5 ,  p .  8 8 :  ‘ ( A )  A  l a w y e r  s h a l l  n o t  p r e s e n t ,  p a r t i c i p a t e  i n  p r e s e n t i n g ,  o r  

t h r e a t e n  t o  p r e s e n t  c r i m i n a l  c h a r g e s  s o l e l y  t o  o b t a i n  a n  a d v a n t a g e  i n  a  c i v i l  m a t t e r . ’ S e e  B a r t o n  v .  

S t a t e  B a r  o f  C a l i f o r n i a ,  s u p r a .  I n  t h i s  r e s p e c t ,  w e  c a n  s e e  n o  d i f f e r e n c e  b e t w e e n  p u b l i c  p r o s e c u t o r s  

a n d  o t h e r  l a w y e r s .  S e e  A B A  C o d e ,  s u p r a ,  E C  7 - 1 3 ,  7 - 1 4 ,  p p .  7 9 - 8 0 ,  D R  7 - 1 0 3 ( A ) ,  p .  8 7 . ”  

M a c D o n a l d  v .  M u s t e k ,  4 2 5  F . 2 d  3 7 3 ,  3 7 6  ( 9 '* ’ C i r .  1 9 7 0 ) .

C o w l e s  V .  B r o w n e l l ,  7 3  N . Y . 2 d  3 8 2 ,  5 4 0  N . Y . S . 2 d  9 7 3  ( N . Y .  A p p .  1 9 8 9 )  ( “ I n s u l a t i o n  f r o m  c i v i l  

l i a b i l i t y  i s  n o t  t h e  d u t y  o f  t h e  p r o s e c u t o r . ” ) .
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d e c i d i n g  v o t e .  S h e  p l a c e d  t h e  b u r d e n  o n  t h e  p r o p o n e n t  o f  a  r e l e a s e  t o  p r o v e  t h e  t h r e e  f a c t o r s  a s  a  

c o n d i t i o n  o f  e n f o r c e a b i l i t y  o n  a  c a s e - b y - c a s e  b a s i s  ( 1 0 7  S .  C t .  1 1 9 6 ) .

F e d e r a l  c o u r t s  h a v e  u n i f o r m l y  h e l d  t h a t  R u m e r y  p l a c e s  a n  e v i d e n t i a r y  b u r d e n  o n  t h e  

p r o p o n e n t  o f  a  d i s m i s s a l - r e l e a s e  a g r e e m e n t .

[ T ] h e  R u m e r y  o p i n i o n  i n s t r u c t s  u s  t h a t  b e f o r e  a  c o u r t  p r o p e r l y  m a y  c o n c l u d e  t h a t  a  

p a r t i c u l a r  r e l e a s e - d i s m i s s a l  a g r e e m e n t  i s  e n f o r c e a b l e ,  i t  m u s t  s p e c i f i c a l l y  d e t e r m i n e  t h a t  

( 1 )  t h e  a g r e e m e n t  w a s  v o l u n t a r y ;  ( 2 )  t h e r e  w a s  n o  e v i d e n c e  o f  p r o s e c u t o r i a l  m i s c o n d u c t ;  

a n d  ( 3 )  e n f o r c e m e n t  o f  t h e  a g r e e m e n t  w i l l  n o t  a d v e r s e l y  a f f e c t  r e l e v a n t  p u b l i c  i n t e r e s t s .  

T h e  b u r d e n  o f  p r o v i n g  e a c h  o f  t h e s e  p o i n t s  f a l l s  u p o n  t h e  p a r t y  . . .  w h o  s e e k s  t o  i n v o k e  

t h e  a g r e e m e n t  a s  a  d e f e n s e .

C o u g h l e n  V .  C o o t s ,  5  F . 3 d  9 7 0 ,  9 7 3  ( 6 *  C i r .  1 9 9 3 ) .

T h e  f a i l u r e  t o  m e e t  t h i s  e v i d e n t i a r y  b u r d e n  r e s u l t s  i n  f i n d i n g  t h a t  t h e  r e l e a s e  i s

u n e n f o r c e a b l e .  I n  C a i n  v .  B o r o u g h ,  7  F . 3 d  3 7 7 ,  3 8 3  ( 3 r d  C i r .  1 9 9 3 ) ,  t h e  T h i r d  C i r c u i t  r e v e r s e d  t h e

d i s m i s s a l  o f  a  p l a i n t i f f s  c l a i m s  b a s e d  o n  a  r e l e a s e - d i s m i s s a l  a g r e e m e n t  o n  t h i s  b a s i s :

A s  w e  h a v e  e x p l a i n e d ,  b e c a u s e  t h e  D i s t r i c t  A t t o r n e y  m a d e  n o  c a s e - s p e c i f i c  s h o w i n g  t h a t  

t h e  p u b l i c  i n t e r e s t  w a s  s e r v e d  b y  o b t a i n i n g  t h e  r e l e a s e ,  t h e  d i s t r i c t  c o u r t  e r r e d  b y  

d e t e r m i n i n g  t h a t  a s  a  m a t t e r  o f  l a w  t h e  p u b l i c  i n t e r e s t  r e q u i r e m e n t  w a s  s a t i s f i e d . W e  w i l l  

r e v e r s e  t h e  g r a n t  o f  s u m m a r y  j u d g m e n t  f o r  t h e  d e f e n d a n t s  . . .

I n  S t a m p s  v .  T a y l o r ,  2 1 8  M i c h .  A p p .  6 2 6 ,  6 3 5 ,  5 5 4  N . W . 2 d  6 0 3 ,  6 0 7  ( 1 9 9 6 ) ,  t h e  c o u r t

r e v e r s e d  t h e  d i s m i s s a l  o f  a  p l a i n t i f f ’ s  c l a i m s  b a s e d  o n  a  r e l e a s e - d i s m i s s a l  a g r e e m e n t :

I n  t h e  p r e s e n t  c a s e ,  t h e  t r i a l  c o u r t  d i d  n o t  a n a l y z e  t h e  r e l e v a n t  f a c t o r s  e s t a b l i s h e d  b y  

R u m e r y .  I n s t e a d ,  t h e  t r i a l  c o u r t  u p h e l d  t h e  r e l e a s e  s i m p l y  b e c a u s e  i t  w a s  a p p l i c a b l e  a n d  

u n a m b i g u o u s .  A c c o r d i n g l y ,  w e  r e v e r s e  a n d  r e m a n d  w i t h  i n s t r u c t i o n s  f o r  t h e  t r i a l  c o u r t  t o  

m a k e  t h e  s p e c i f i c  e v a l u a t i o n s  c a l l e d  f o r  b y  t h i s  o p i n i o n .

“ U n d e r  R u m e r y ,  v o l u n t a r i n e s s  a l o n e  i s  n o t  s u f f i c i e n t  t o  u p h o l d  s u c h  a n  a g r e e m e n t . ”  ( 5  F .  

3 d  9 7 4  n .  2 ;  a c c o r d ,  C a i n  v .  B o r o u g h ,  1  F . 3 d  3 7 7 ,  3 8 1  ( 3 d  C i r .  1 9 9 3 )  ( “ m e r e  v o l u n t a r i n e s s  i s  n o t  

e n o u g h  t o  s u p p o r t  e n f o r c e m e n t  o f  a  r e l e a s e - d i s m i s s a l  a g r e e m e n t ” ) .  T h e  p r o p o n e n t  o f  t h e  r e l e a s e  

m u s t  a l s o  p r o v e  “ ( 2 )  t h e r e  w a s  n o  e v i d e n c e  o f  p r o s e c u t o r i a l  m i s c o n d u c t ;  a n d  ( 3 )  e n f o r c e m e n t  o f
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t h e  a g r e e m e n t  w i l l  n o t  a d v e r s e l y  a f f e c t  r e l e v a n t  p u b l i c  i n t e r e s t s . ”  B u l l o c k  a n d  S e i e r  o f f e r e d  n o  

e v i d e n c e  t o  m e e t  t h i s  b u r d e n  o f  p r o o f .

B .  T h e  “ D i s m i s s a l  &  R e l e a s e  O r d e r ”  I s  V o i d  i n  I t s  E n t i r e t y  b e c a u s e  I t  R e l e a s e d  N e w s o m e ’ s  

R i g h t  t o  P r o s e c u t e  “ C r i m i n a l  C l a i m s . ”

N e w s o m e  a r g u e d ,  “ T h e  ‘ d i s m i s s a l  &  r e l e a s e  o r d e r ’ i s  n o t  e n f o r c e a b l e  b e c a u s e  p a r t  o f  t h e  

c o n s i d e r a t i o n  w a s  N e w s o m e ’ s  ‘ a g r e e m e n t ’ n o t  t o  f i l e  a n y  ‘ c r i m i n a l  c l a i m s . ’ ”  T h i s  c o u r t  h e l d ,

“ [ E ] v e n  a s s u m i n g  t h e  v a l i d i t y  o f  D e f e n d a n t  N e w s o m e ’ s  a r g u m e n t  t h a t  o n e  c l a u s e  o f  t h e  

A g r e e m e n t  ( w h i c h  p u r p o r t s  t o  c o n t a i n  a  r e l e a s e  o f  c r i m i n a l  c l a i m s )  i s  u n e n f o r c e a b l e ,  t h a t  c l a u s e  

i s  n o t  a t  i s s u e  h e r e ”  ( O r d e r ,  f  2 5 ) .

T h i s  h o l d i n g  i s  c o n t r a r y  t o  R a i a  v .  G o l d b e r g ,  3 3  A l a .  A p p .  4 3 5 ,  3 4  S o .  2 d  6 2 0 ,  6 2 3  ( 1 9 4 8 ) ,  

a n d  B a k e r  v .  C i t i z e n s  B a n k  o f  G u n t e r s v i l l e ,  2 8 2  A l a .  3 3 ,  2 0 8  S o .  2 d  6 0 1  ( 1 9 6 8 ) ,  w h i c h  N e w s o m e  

c i t e d  i n  h i s  b r i e f .

I n  R a i a  v .  G o l d b e r g ,  3 3  A l a .  A p p .  4 3 5 ,  3 4  S o .  2 d  6 2 0 ,  6 2 3  ( 1 9 4 8 ) ,  t h e  c o u r t  s a i d ,  “ I t  h a s  

l o n g  b e e n  s e t t l e d  i n  t h i s  S t a t e  t h a t  i f  a n  a g r e e m e n t  e x p r e s s  o r  i m p l i e d  t o  s u p p r e s s  a  c r i m i n a l  

p r o s e c u t i o n  f o r m s  e v e n  a  p a r t  o f  t h e  c o n s i d e r a t i o n  o f  a  c o n t r a c t ,  t h e  t r a n s a c t i o n  i s  a g a i n s t  p u b l i c  

p o l i c y ,  a n d  t h e  c o u r t s  w i l l  n o t  e n f o r c e  i t . . . . ”

I n  B a k e r  v .  C i t i z e n s  B a n k  o f  G u n t e r  s v i l l e ,  2 8 2  A l a .  3 3 ,  2 0 8  S o .  2 d  6 0 1  ( 1 9 6 8 ) ,  t h e  c o u r t  

e x p l a i n e d :

I f  t h e  c o n s i d e r a t i o n  f o r  t h e  n o t e  a n d  m o r t g a g e  w a s  i n  p a r t  i l l e g a l , i t  a v o i d e d  t h e  w h o l e  n o t e  

a n d  m o r t g a g e .  W y n n e  v .  W h i s e n a n t ,  3 7  A l a .  4 6 ,  4 8 .

T h a t  a  c o n t r a c t , t h e  c o n s i d e r a t i o n  o f  w h i c h  i s  i n  p a r t  i l l e g a l ,  i s  i n v a l i d  a n d  c a n n o t  b e  

e n f o r c e d  a t  l a w ,  i s  a  q u e s t i o n  t o o  w e l l  s e t t l e d  t o  a d m i t  o f  d o u b t .  P e t i t ' s  A d m ’r  v .  P e t i t ’s  

D i s t r i b u t e e s ,  3 2  A l a .  2 8 8 ;  1  B r i c k .  D i g .  2 8 2 ,  §  1 1 6 .  N e i t h e r  c a n  i t  b e  d o u b t e d  t h a t  a  c o n t r a c t  

b a s e d  u p o n  a  p r o m i s e  o r  a g r e e m e n t  t o  c o n c e a l  o r  k e e p  s e c r e t  a  c r i m e  w h i c h  h a s  b e e n  

c o m m i t t e d  i s  o p p o s e d  t o  p u b l i c  p o l i c y  a n d  o f f e n s i v e  t o  t h e  l a w .  C l a r k  v .  C o l b e r t ,  6 7  A l a .

9 2 ;  M o o g  V .  S t r a n g ,  6 9  A l a .  9 8 ;  U . S .  F i d e l i t y  &  G u a r .  C o .  v .  C h a r l e s ,  1 3 1  A l a .  6 5 8 ,  3 1  S o .
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5 5 8 ,  5 7  L . R . A .  2 1 2 .  A n d  i t  m a k e s  n o  d i f f e r e n c e  i f  t h e  c o n t r a c t  c o n t a i n s  a n  a d d i t i o n a l  

c o n s i d e r a t i o n  t h a t  i s  l e g a l  a n d  v a l u a b l e .

T h e  r e l e a s e  o f  N e w s o m e ’ s  r i g h t  t o  f i l e  “ c r i m i n a l  c l a i m s ”  w a s  i l l e g a l ,  a n d  “ i t  a v o i d e d  t h e  w h o l e  

[ r e l e a s e ] . ”

C .  T h e  “ R e l e a s e ”  i n  t h e  “ D i s m i s s a l  &  R e l e a s e  O r d e r ”  I s  N o t  E n f o r c e a b l e  a s  a  “ C o n t r a c t . ”

T h e r e  i s  n o  R e l e a s e  a p a r t  f r o m  t h e  “ D i s m i s s a l  &  R e l e a s e  O r d e r . ”  T h e  o r d e r  r e c i t e s  t h a t  t h e  

c a s e  c a m e  b e f o r e  t h e  c o u r t  o n  t h e  “ A G R E E M E N T  o f  t h e  p a r t i e s . ”  “ T h e  p a r t i e s ”  a r e  l i s t e d  i n  t h e  

f i r s t  l i n e  o f  t h e  O r d e r ;  t h e y  a r e  t h e  “ S t a t e  o f  A l a b a m a ”  a n d  “ B u r t o n  W h e e l e r  N e w s o m e . ”  A l t h o u g h  

B u l l o c k  s i g n e d  t h e  O r d e r  a s  t h e  “ c o m p l a i n i n g  w i t n e s s , ”  h e  w a s  n o t  a  “ p a r t y . ”  V i c t i m s  a r e  n o t  

“ p a r t i e s ”  t o  c r i m i n a l  c a s e s .  C o n s e q u e n t l y ,  t h e  R e l e a s e  w a s  n o t  a  c o n t r a c t  b e t w e e n  N e w s o m e  a n d  

B u l l o c k .

A p a r t  f r o m  t h e  o r d e r ,  n o  e v i d e n c e  e s t a b l i s h e s  t h e  “ A G R E E M E N T ”  b e t w e e n  t h e  S t a t e  a n d  

N e w s o m e .  P r e s u m a b l y ,  “ t h e  a g r e e m e n t ”  w a s  s i m p l y  “ t h e  o r d e r . ”  “ [ I ] f  a n  a g r e e m e n t  i s  n o t  m e r g e d  

i n t o  a  j u d g m e n t ,  t h e  a g r e e m e n t  m a y  b e  e n f o r c e d  b y  a  c i v i l  a c t i o n  b u t . .  . ,  i f  a n  a g r e e m e n t  i s  

m e r g e d  i n t o  a  j u d g m e n t ,  o n l y  t h e  j u d g m e n t  m a y  b e  e n f o r c e d . ”  W a r r e n  v .  W a r r e n ,  9 4  S o .  3 d  3 9 2 ,  

3 9 6  n . 6  ( A l a .  C i v .  A p p .  2 0 1 2 ) .  B e c a u s e  a n y  a g r e e m e n t  b e t w e e n  t h e  S t a t e  a n d  N e w s o m e  w a s  

m e r g e d  i n t o  t h e  O r d e r ,  t h e n  “ o n l y  t h e  j u d g m e n t  m a y  b e  e n f o r c e d ”  -  n o t  t h e  u n d e r l y i n g  a g r e e m e n t .

D .  T h e  “ D i s m i s s a l  &  R e l e a s e  O r d e r ”  W a s  a n  I n t e r l o c u t o r y  O r d e r  t h a t  B e c a m e  a  N u l l i t y  

w h e n  t h e  C r i m i n a l  P r o s e c u t i o n  W a s  D i s m i s s e d  w i t h  P r e j u d i c e .

“ [ A ] n  i n t e r l o c u t o r y  o r d e r  [ i s ]  o n e  t h a t  [ d o e s ]  n o t  d i s p o s e  o f  a l l  t h e  i s s u e s  b e f o r e  t h e  

c o u r t . .  . ”  W a l k e r  v .  S t a t e ,  1 2 7  S o .  3 d  4 3 7 ,  4 3 9  ( A l a .  C r i m .  A p p .  2 0 1 2 ) .  T h e  “ d i s m i s s a l  &  a n d  

r e l e a s e  o r d e r ”  w a s  a n  i n t e r l o c u t o r y  o r d e r ;  i t  “ d i d  n o t  d i s p o s e  o f  a l l  t h e  i s s u e s  b e f o r e  t h e  c o u r t .  I t  

r e q u i r e d  N e w s o m e  t o  a p p e a r  i n  c o u r t  a g a i n  o n  A p r i l  1 ,  2 0 1 4 ,  o r  s u f f e r  a r r e s t .  T h e  c a s e  w a s  t h e n
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d i s m i s s e d  w i t h  p r e j u d i c e  o n  A p r i l  4 ,  2 0 1 4 :  “ P u r s u a n t  t o  e a r l i e r  w r i t t e n  a g r e e m e n t ,  w i t h  n o

o b j e c t i o n  b y  A . D . A .  W i l l i n g h a m ,  t h i s  c a s e  i s  D I S M I S S E D  w i t h  p r e j u d i c e . ”  ( p a g e  6 4  i n f r a ) .

T h i s  O r d e r  o f  D i s m i s s a l  d i d  n o t  s t a t e  t h a t  t h e  “ d i s m i s s a l  &  r e l e a s e  o r d e r ”  w o u l d  “ s u r v i v e

t h e  d i s m i s s a l  o f  t h e  c a s e , ”  a n d  i t  d i d  n o t  c o n t a i n  a  r e l e a s e .  C o n s e q u e n t l y ,  a s  a  m a t t e r  o f  l a w ,  t h e

“ d i s m i s s a l  &  r e l e a s e  o r d e r ”  “ b e c a m e  u n e n f o r c e a b l e  u p o n  t h e  f i n a l  j u d g m e n t  o f  d i s m i s s a l . ”

“ A s  a  g e n e r a l  r u l e ,  i n t e r l o c u t o r y  o r d e r s  b e c o m e  u n e n f o r c e a b l e  u p o n  a  f i n a l  j u d g m e n t  o f  

d i s m i s s a l . ”  E x  p a r t e  W . L . K . ,  1 7 5  S o . 3 d  6 5 2 ,  6 6 1  ( A l a .  C i v .  A p p .  2 0 1 5 )  ( c i t i n g  M a d d o x  v .  

M a d d o x ,  2 7 6  A l a .  1 9 7 ,  1 9 9 , 1 6 0  S o . 2 d  4 8 1 ,  4 8 3  ( 1 9 6 4 )  ( d i s c u s s i n g  D u s s  v .  D u s s ,  9 2  F l a .  

1 0 8 1 ,  1 1 1  S o .  3 8 2  ( 1 9 2 7 ) ) ) .  G e n e r a l l y ,  t h e  d i s m i s s a l  o f  a n  a c t i o n  o p e r a t e s  t o  a n n u l  

p r e v i o u s l y  e n t e r e d  o r d e r s ,  r u l i n g s ,  o r  j u d g m e n t s . S e e  E x  p a r t e  S e a l y ,  L . L . C . ,  9 0 4  S o .  2 d  

1 2 3 0 ,  1 2 3 6  ( A l a .  2 0 0 4 )  ( q u o t i n g  2 7  C . J . S .  D i s m i s s a l  a n d  N o n s u i t  §  3 9  ( 1 9 5 9 ) )  ( h o l d i n g  

t h a t  a  v o l u n t a r y  d i s m i s s a l  r e n d e r s  t h e  p r o c e e d i n g s  a  n u l l i t y  a n d  ‘ “ c a r r i e s  d o w n  w i t h  i t  

p r e v i o u s  p r o c e e d i n g s  a n d  o r d e r s  i n  t h e  a c t i o n ’ ” ) -  • • •

T h e  o r d e r  o f  t h e  j u v e n i l e  c o u r t  d i s m i s s i n g  t h e  a c t i o n  f o r  l a c k  o f  s u b j e c t - m a t t e r  j u r i s d i c t i o n  

d i s s o l v e d  t h e  o r d e r s  t h a t  a r e  t h e  s u b j e c t  o f  t h i s  a p p e a l .

I n  K . L . R .  V .  K . G . S . ,  N o .  2 1 4 0 8 8 2  ( A l a .  C i v .  A p p .  J a n .  8 ,  2 0 1 6 ) .

T h i s  r u l e  a l s o  a p p l i e s  i n  c r i m i n a l  c a s e s .  I n  R o n n i n g  v .  Y e l l o w s t o n e  C o u n t y ,  3 6 0  M o n t .  1 0 8 ,

2 5 3  P . 3 d  8 1 8  ( 2 0 1 1 ) ,  t h e  c o u r t  h e l d  t h a t  a  p l e a  a g r e e m e n t  d i d  n o t  s u r v i v e  t h e  e n t r y  o f  j u d g m e n t :

U p o n  s e n t e n c i n g ,  a  p l e a  a g r e e m e n t  t e r m i n a t e s . T h a t  i s ,  o n c e  e a c h  p a r t y  h a s  f u l f i l l e d  i t s  

o b l i g a t i o n s  u n d e r  t h e  a g r e e m e n t  ( e a c h  p a r t y  h a s  p e r f o r m e d ) ,  t h e  p l e a  a g r e e m e n t  h a s  s e r v e d  

i t s  p u r p o s e  a n d  a n y  d u t i e s  u n d e r  t h e  c o n t r a c t  a r e  d i s c h a r g e d . S e e  R e s t a t e m e n t  ( S e c o n d )  o f  

C o n t r a c t s  §  2 3 5  ( 1 9 8 1 ) .  T h e  c o n t r o l l i n g  d o c u m e n t  b e c o m e s  t h e  j u d g m e n t  a n d  s e n t e n c e ,  

w h i c h  e m b o d i e s  t h e  p l e a  a g r e e m e n t  i n  w h a t e v e r  f o r m  t h e  c o u r t  a c c e p t e d  ( 3 6 0  M o n t ,  a t  

1 1 1 , 2 5 3  P . 3 d a t 8 2 1 ) .

I n  S t a t e  v .  A n a y a ,  9 5  W n .  A p p .  7 5 1 ,  9 7 6  P . 2 d  1 2 5 1 ,  1 2 5 6  ( W a s h .  A p p .  D i v .  1 ,  1 9 9 9 ) ,  t h e  

c o u r t  h e l d  a  n o - c o n t a c t  o r d e r  d i d  n o t  s u r v i v e  d i s m i s s a l  o f  t h e  p r o s e c u t i o n :  “ [ W ] e  h o l d  t h a t  t h e  n o 

c o n t a c t  o r d e r  e n t e r e d  a t  a r r a i g n m e n t  a g a i n s t  A n a y a  e x p i r e d  u p o n  t h e  d i s m i s s a l  o f  t h e  u n d e r l y i n g  

d o m e s t i c  v i o l e n c e  c h a r g e . ”  S e e  a l s o  S t a t e  v .  E e l i c i a n o ,  8 1  P . 3 d  1 1 8 4  ( H a w a i i  2 0 0 3 )  ( r e s t i t u t i o n  

o r d e r  d i d  n o t  s u r v i v e  e x p i r a t i o n  o f  d e f e n d a n t ’ s  p r o b a t i o n ) .
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A s  a  m a t t e r  o f  l a w ,  t h e  d i s m i s s a l  o f  c r i m i n a l  c a s e  o n  A p r i l  4 ,  2 0 1 4 ,  “ a n n u l [ l e d !  p r e v i o u s l y  

e n t e r e d  o r d e r s ,  r u l i n g s ,  o r  j u d g m e n t s ”  -  i n c l u d i n g  t h e  “ d i s m i s s a l  &  r e l e a s e  o r d e r . ”  E v e n  i f  t h e  

“ d i s m i s s a l  &  r e l e a s e  o r d e r ”  w a s  o r i g i n a l l y  v a l i d ,  i t  t e r m i n a t e d  w h e n  t h e  c r i m i n a l  p r o s e c u t i o n  w a s  

d i s m i s s e d  w i t h  p r e j u d i c e .

E .  N e w s o m e  H a s  N o  O b l i g a t i o n  t o  A g r e e  t o  R e i n s t a t e m e n t  o f  t h e  C r i m i n a l  C h a r g e s  a s  a  

C o n d i t i o n  o f  A v o i d i n g  t h e  I l l e g a l  “ D i s m i s s a l  &  R e l e a s e  O r d e r . ”

I n  r e j e c t i n g  N e w s o m e ’ s  a r g u m e n t s ,  t h e  c o u r t  r e a s o n e d ,  “ D e f e n d a n t  N e w s o m e  d o e s  n o t  

v o l u n t e e r  t o  h a v e  h i s  c a s e  p l a c e d  b a c k  o n  t h e  a c t i v e  c r i m i n a l  d o c k e t . ”  ( O r d e r ,  f  2 5 ) .  N e w s o m e  h a s  

n o  o b l i g a t i o n  t o  m a k e  s u c h  a n  o f f e r .

I n  C o u g h l e n  v .  C o o t s ,  5  F . 3 d  9 7 0 ,  9 7 2  ( 6 *  C i r .  1 9 9 3 ) ,  “ [ t i h e  d i s t r i c t  j u d g e  a s k e d  p l a i n t i f f

w h e t h e r  h e  w o u l d  c o n s e n t  t o  r e i n s t a t e m e n t  o f  t h e  c r i m i n a l  c h a r g e s  a g a i n s t  h i m  i n  e x c h a n g e  f o r

v o i d i n g  t h e  r e l e a s e . ”  W h e n  t h e  “ p l a i n t i f f  d e c l i n e d , ”  “ t h e  d i s t r i c t  c o u r t  g r a n t e d  t h e  o f f i c e r s ’ m o t i o n

f o r  s u m m a r y  j u d g m e n t . . . ”  T h e  S i x t h  C i r c u i t  r e v e r s e d .

W h e n  p a r t  o f  t h e  c o n s i d e r a t i o n  f o r  a  c o n t r a c t  i s  i l l e g a l ,  t h e  c o u r t  l e a v e s  t h e  p a r t i e s  w h e r e

i t  f i n d s  t h e m .  C l a r k  v .  C o l b e r t ,  6 7  A l a .  9 2  ( 1 9 8 0 ) .  T h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  s t a t e d  t h i s

w e l l - e s t a b l i s h e d  r u l e  i n  G e n e r a l  D y n a m i c s  C o r p .  v .  U n i t e d  S t a t e s ,  1 3 1  S .  C t .  1 9 0 0 ,  1 9 0 7  ( 2 0 1 1 ) :

“ I n  g e n e r a l ,  i f  a  c o u r t  w i l l  n o t ,  o n  g r o u n d s  o f  p u b l i c  p o l i c y ,  a i d  a  p r o m i s e e  b y  e n f o r c i n g  

t h e  p r o m i s e ,  i t  w i l l  n o t  a i d  h i m  b y  g r a n t i n g  h i m  r e s t i t u t i o n  f o r  p e r f o r m a n c e  t h a t  h e  h a s  

r e n d e r e d  i n  r e t u r n  f o r  t h e  u n e n f o r c e a b l e  p r o m i s e .  N e i t h e r  w i l l  i t  a i d  t h e  p r o m i s o r  b y  

a l l o w i n g  a  c l a i m  i n  r e s t i t u t i o n  f o r  p e r f o r m a n c e  t h a t  h e  h a s  r e n d e r e d  u n d e r  t h e  

u n e n f o r c e a b l e  p r o m i s e .  I t  w i l l  s i m p l y  l e a v e  b o t h  p a r t i e s  a s  i t  f i n d s  t h e m ,  e v e n  t h o u g h  t h i s  

m a y  r e s u l t  i n  o n e  o f  t h e m  r e t a i n i n g  a  b e n e f i t  t h a t  h e  h a s  r e c e i v e d  a s  a  r e s u l t  o f  t h e  

t r a n s a c t i o n . ”  2  R e s t a t e m e n t  ( S e c o n d )  o f  C o n t r a c t s  § 1 9 7 ,  C o m m e n t  a ,  p .  7 1  ( 1 9 7 9 ) .

A s  a  r e s u l t  o f  t h e  i l l e g a l i t y  i n  t h e  “ d i s m i s s a l  &  r e l e a s e  o r d e r , ”  t h e  c o u r t  m u s t  “ l e a v e  b o t h

p a r t i e s  w h e r e  i t  f i n d s  t h e m . ”  T h e  c r i m i n a l  p r o s e c u t i o n  h a s  b e e n  d i s m i s s e d  w i t h  p r e j u d i c e ;  i t  m a y

n o t  b e  r e i n s t a t e d .  T h e  r e l e a s e  i t s e l f  i s  i l l e g a l ;  i t  m a y  n o t  b e  e n f o r c e d .
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V I .  C O N C L U S I O N

W H E R E F O R E ,  B u r t o n  W h e e l e r  N e w s o m e  r e s p e c t f u l l y  m o v e s  t h e  c o u r t  t o  e n t e r  a n  o r d e r  

f o r t h w i t h

( 1 )  V a c a t i n g  i t s  o r d e r  d a t e d  J u n e  8 ,  2 0 1 6 ,  w h i c h  s e t  a s i d e  N e w s o m e ’ s  e x p u n g e m e n t ;

( 2 )  R e i n s t a t i n g  N e w s o m e ’ s  e x p u n g e m e n t  d a t e d  S e p t e m b e r  1 0 ,  2 0 1 5 ;  a n d

( 3 )  D i s m i s s i n g  B u l l o c k ’ s  M o t i o n  t o  U s e  C o n t e n t s  o f  E x p u n g e d  F i l e  a n d  S e i e r ’ s  M o t i o n  

t o  S e t  A s i d e  E x p u n g e m e n t .

A L T E R N A T I V E L Y ,  N e w s o m e  m o v e s  t h e  c o u r t  T O  M A R K  “ F I L E D ”  t h e  d o c u m e n t s  l i s t e d  

h e r e i n  a s  o f  t h e  d a t e s  s h o w n  b e l o w  a n d  T O  D E L I V E R  T H E  D O C U M E N T S  t o  t h e  C i r c u i t  C l e r k  f o r  

i n c l u s i o n  i n  t h e  r e c o r d ;  n a m e l y ,  [ a ]  t h e  “ O p p o s i t i o n  t o  B u l l o c k ’ s  M o t i o n  t o  U s e  C o n t e n t s  o f  

E x p u n g e d  F i l e d ”  d e l i v e r e d  t o  t h e  o f f i c e  o f  J u d g e  R e e v e s  o n  J a n u a r y  2 5 ,  2 0 1 6 ;  [ b ]  t h e  “ R e s p o n s e  

o f  B u r t  W .  N e w s o m e  t o  M o t i o n  o f  J o h n  B u l l o c k  t o  U s e  C o n t e n t s  o f  E x p u n g e d  F i l e d ”  d e l i v e r e d  t o  

B o n i t a  D a v i d s o n  o n  J u n e  1 ,  2 0 1 6 ;  [ c ]  t h e  “ R e s p o n s e  o f  B u r t  W .  N e w s o m e  t o  C l a i b o r n e  S e i e r ’ s  

‘ P e t i t i o n  t o  S e t  A s i d e  E x p u n g e m e n t  P u r s u a n t  t o  A l a .  C o d e  §  1 5 - 2 7 - 1 7  a n d  J o i n d e r  i n  V i c t i m ’ s  

M o t i o n ”  d e l i v e r e d  t o  B o n i t a  D a v i d s o n  o n  J u n e  1 , 2 0 1 6 ;  [ d ]  a n d  t h e  “ M o t i o n  t o  E x p u n g e ”  d e l i v e r e d  

t o  B o n i t a  D a v i d s o n  o n  J u n e  2 ,  2 0 1 6 ;  a n d  T O  F U R T H E R  E N T E R  A N  O R D E R

( 1 )  S e t t i n g  t h i s  m o t i o n  f o r  a  H E A R I N G ;

( 2 )  O r d e r i n g  t h e  C i r c u i t  C l e r k ,  M a r y  H a r r i s ,  t o  a c c e p t  t h i s  d o c u m e n t  f o r  f i l i n g  i n  t h e  

O f f i c e  o f  t h e  C i r c u i t  C l e r k ;

( 3 )  O r d e r i n g  t h e  C i r c u i t  C l e r k ,  M a r y  H a r r i s ,  t o  a p p e a r  f o r  t h e  h e a r i n g  o n  t h i s  m o t i o n  a n d  

b r i n g  w i t h  h e r  a l l  o f  t h e  r e c o r d s  o f  t h e  C i r c u i t  C l e r k  c o n c e r n i n g  t h i s  c a s e ,  i n c l u d i n g  b u t  n o t  l i m i t e d  

t o  a l l  d o c u m e n t s  t h a t  h a v e  b e e n  “ f i l e d ”  a n d  a l l  r e c o r d s  o f  “ f i l i n g  f e e s ”  a n d  “ c o u r t  c o s t s ”  p a i d  i n  

t h e  c a s e ;
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( 4 )  O r d e r i n g  t h e  C i r c u i t  C l e r k ,  M a r y  H a r r i s ,  t o  p e r m i t  B u r t o n  W h e e l e r  N e w s o m e  a n d  h i s  

a t t o r n e y  t o  I N S P E C T  A N D  C O P Y  t h e  o f f i c i a l  c o u r t  “ f i l e ”  i n  t h i s  c a s e  f o r t h w i t h ,  i n c l u d i n g  t h e  

r e c o r d  o f  c o u r t  c o s t s  a n d  f e e s  p a i d ;

( 5 )  A N D  A f t e r  A  H e a r i n g , t o  e n t e r  a n  o r d e r

( a )  V a c a t i n g  t h e  o r d e r  d a t e d  J u n e  8 ,  2 0 1 6 ,  w h i c h  s e t  a s i d e  N e w s o m e ’ s  

e x p u n g e m e n t ;

( h )  R e i n s t a t i n g  t h e  o r d e r  o f  e x p u n g e m e n t  d a t e d  S e p t e m b e r  1 0 ,  2 0 1 5 ;

( c )  D i s m i s s i n g  B u l l o c k ’ s  M o t i o n  t o  U s e  C o n t e n t s  o f  E x p u n g e d  F i l e  a n d  S e i e r ’ s  

M o t i o n  t o  S e t  A s i d e  E x p u n g e m e n t ;  a n d

( d )  G r a n t i n g  N e w s o m e  s u c h  o t h e r  r e l i e f  a s  h e  m a y  b e  e n t i t l e d  t o  r e c e i v e .  

R E S P E C T F U L L Y  S U B M I T T E D  t h i s  t h e ' ^ ^ d a y  o f  J u n e  2 0 1 6 .

/
K j \ )

B u r t  W .  N e w s o m e ,  P r o  S e

O F  C O U N S E L :

N E W S O M E  L A W ,  E E C

P . O .  B o x  3 8 2 7 5 3

B i r m i n g h a m ,  A L  3 5 2 3 8

T e l e p h o n e :  ( 2 0 5 )  7 4 7 - 1 9 7 0

F a c s i m i l e :  ( 2 0 5 ) 7 4 7 - 1 9 7 1

E m a i l :  b u r t @ n e w s o m e l a w l l c . c o m
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C E R T I F I C A T E  O F  S E R V I C E

I  h e r e b y  c e r t i f y  t h a t  o n  t h i s ^ ' ^  d a y  o f  J u n e  2 0 1 6 ,  I  h a v e  m a i l e d  a  c o p y  o f  t h e  a b o v e  

d o c u m e n t  t o  t h e  c o u n s e l  l i s t e d  b e l o w  b y  f i r s t - c l a s s  U . S .  m a i l ,  p o s t a g e  p r e p a i d :

S t a t e  o f  A l a b a m a  

A .  G r e g g  L o w e r y  

A s s i s t a n t  D i s t r i c t  A t t o r n e y  

P . O .  B o x  7 0 6  

C o l u m b i a n a ,  A L  3 5 0 5 1

J a m e s  E .  H i l l ,  J r .

A t t o r n e y  f o r  J o h n  W .  B u l l o c k  

H i l l ,  W e i s s k o p f  &  H i l l ,  P . C .  

P . O .  B o x  3 1 0  

M o o d y ,  A L  3 5 0 0 4

R o b e r t  R o n n l u n d  

P .  O .  B o x  3 8 0 5 4 8  

B i r m i n g h a m ,  A L  3 5 2 3 8

B U R T  W .  N E W S O M E
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N E W S O M E ’ S  A F E I D A V I T  A N D  

P E T I T I O N  E O R  E X P U N G E M E N T  W I T H  E X H I B I T S
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S T A T E  O F  A L A B A M A  

S H E L B Y  C O L T N T Y ) A F F I D A V I T

A F F I D A V I T  O F  B U R T O N  W .  N E W S O M E

B E F O R E  M E ,  t h e  u n d e r s i g n e d  N o t a r y  P u b l i c  f o r  t h e  S t a t e  o f  A l a b a m a  a t  L a r g e ,  p e r s o n a l l y  

a p p e a r e d  B u r t o n  W . N e w s o m e ,  w h o  b e i n g  k n o w n  t o  m e  a n d  b e m g  f i r s t  d u l y  s w o r n ,  d e p o s e s  a n d  s a y s  

u n d e r  o a t h  a s  f o l l o w s :

1. “ M y  n a m e  is  B u r t o n  W .  N e w s o m e ,  a n d  1 a m  o v e r  1 9  y e a r s  o f  a g e .  I h a v e  p e r s o n a l  

k n o w l e d g e  o f  t h e  f a c t s  s t a t e d  h e r e m .

2 .  I n e v e r  s i g n e d  a n y  d e f e r r e d  p r o s e c u t i o n  a g r e e m e n t  h r  c o n n e c t i o n  w i t h  S h e l b y  C o u n t y  C a s e  

N u m b e r  C C - 2 0 1 5 - 0 0 0 1 2 1 .

3 . I  n e v e r  p a r t i c i p a t e d  in  a n y  d e f e r r e d  p r o s e c u t i o n  p r o g r a m  in  c o n n e c t i o n  w i t h  S h e l b y  C o u n t y  

C a s e  N u m b e r  C C - 2 0 1 5 - 0 0 0 1 2 1 .

4 .  I  n e v e r  p l e d  g u i l t y ,  e n t e r e d  o r a l l y  a n y  p l e a  o f  g u i l t y  o r  s i g n e d  a n y  d o c u m e n t  w h a t s o e v e r  

a d m i t t i n g  t h a t  I h a d  d o n e  a n j ' t h i n g  w r o n g  in  c o n n e c t i o n  w i t h  S h e l b y  C o u n t y  C a s e  N u m b e r  C C - 2 0 1 5 -  

0 0 0 1 2 1 .  T l i i s  i s  b e c a u s e  t h e  c h a r g e s  a g a i n s t  m e  w e r e  f a l s e  a n d  I  h a d  c o n r a i i t t e d  n o  c r im e .

5 . T h e  a t t a c h e d  E x l i i b i t  “ 1”  i s  a  t r u e  a n d  c o r r e c t  c o p y  o f  m y  P e t i t i o n  f o r  E x p u n g e m e n t .  A  

c o p y  o f  t h e  R e l e a s e  a n d  D i s m i s s a l  A g r e e m e n t  t h a t  c o n t i n u e d  m y  c a s e  a p p r o x i m a t e l y  3 .5  m o n t h s  w a s  

a t t a c h e d  to  m y  P e t i t i o n  f o r  E x p u n g e m e n t  w h e n  i t  w a s  f i l e d  f o r  J u d g e  R e e v e s ’ c o n s i d e r a t i o n .

A l l  o f  t h e  a b o v e  s t a t e m e n t s  a r e  t r u e  a n d  c o r r e c t  a n d  s t a t e d  a s  f a c t s . "

B u r t o n  W .  N e w s o m e

S u b s c r i b e d  a n d  s w o r n  t o  b e f o r e  m e ,  t h i s i d o f  J u n c n l O l

N o t a r y ' T u b l i i ,  S t a t e  a t  L a r g e  

M y  c o m m i s s i o n  e x p i r e s :  K )  \  l \ \  I . O l

ftturiferClW
PrtB. S UM „  i ^ „

H y  C k a a a d M  E i ^ m  O d « & « r  4 , 2 8 1 6
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S t a t e  o f  A l a b a m a  

U n i f i e d  J u d i c i a l  S y s t e m  

F o r m  C R - 6 5  7 / 2 0 1 4

P E T I T I O N  F O R  E X P U N G E I M E N T  O F  

R E C O R D S

C a s e  N o .  D C - 2 0 1 3 - 0 0 1 4 3 4

I N  T H E  C I R C U I T  C O U R T  O F  S H E L B Y .  C O U N T Y ,  A L A B A M A

( , ^ ' a m e  o f  C o u n t ) )

S T A T E  O F  - 4 . L A B . A M A  v .  B U R T O N  W .  N E W S O M E  

D e f e n d a n b T e t i t i o n e r

I  I  M U N I C I P A L I T Y  O F _  

D e f e n d a n t / P e t i t i o n e r

V .

( N a m e  o f  M u n i c i p a l i t y ) ( N a m e )

C A S E  N U M B E R  D C - 2 0 1 3 - 0 0 1 4 3 4

C H . A . R G E  M E N A C I N G

( N a m e  o r  D e s c r i b e  t h e  O f f e n s e ;  O j i l y  O n e  O f f e n s e  p e r  P e t i t i o n )

^ l / e O a F / l E D

I ,  t h e  a b o v e - n a m e d  D e f e n d a n t P e t i t l o n e r ,  w a s  c h a r g e d  w i t h  t h e  a b o v e - n a m e d  O f f e n s e  w h i '

[ /  I a  m i s d e m e a n o r  c r i m i n a J  o i T e n s e .

I [ a  v i o l a t i o n .

□  a  t r a f f i c  v i o l a t i o n .

j j  a  m u n i c i p a l  o r d i n a n c e  v i o l a t i o n .

I j  j a  n o n - v i o l e n t  f e l o n y .

i  h e r e b y  f i l e  t h i s  p e t i t i o n  w i t h  t h e  c i r c u i t  c o u r t  i n  o r d e r  t o  h a v e  t h e  r e c o r d s  r e l a t i n g  t o  t h e  a b o v e  c h a r g e  e x p u n g e d  f o r  o n e  o f  t h e

f o l l o w i n g  c i r c u m s t a n c e s ;

I  [ T h e  c h a r g e  w a s  d i s m i s s e d  w i t h  p r e j u d i c e ,

E H  T h e  c h a r g e  w a s  n o  b i l l e d  b y  a  g r a n d  j u r y ' .

I  1 1 w ' a s  f o u n d  n o t  g u i l t y  o f  t h e  c h a r g e .

□  ( N o n - f e l o n y  o n l y )  T h e  c h a r g e  t v a s  d i s m i s s e d  w i t h o u t  p r e j u d i c e  m o r e  t h a n  t w o  y e a r s  a g o  a n d  W 'a s  n o t  r e f i l e d ,  a n d  I  h a v e  n o t  b e e n  

c o n v i c t e d  o f  a n y  o t h e r  f e l o n y  o r  m i s d e m e a n o r  c r i m e ,  a n y  v i o l a t i o n ,  o r  a n y  t r a f f i c  v i o l a t i o n ,  e x c l u d i n g  m i n o r  t r a f f i c  v i o l a t i o n s ,  

d u r i n g  t h e  p r e v i o u s  t w o  y e a r s .

I [ ( N o n - v i o l e n t  F e l o n y  o n l y )  T h e  c h a r g e  w a s  d i . s m i s s e d  a f t e r  s u c c e s s f i i l  c o m p l e t i o n  o f  a  d r u g  c o u r t  p r o g r a m ,  m e n t a l  h e a l t h  c o u r t  

p r o g r a m ,  d i v e r s i o n  p r o g r a m ,  v e t e r a n ' s  c o u r t ,  o r  a n y  c o u r t - a p p r o v e d  d e f e r r e d  p r o s e c u t i o n  p r o g r a m  a f t e r  o n e  y e a r  f r o m  

s u c c e s s f u l  c o m p l e t i o n  o f  t h e  p r o g r a m .

EXHIBIT

1
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S t a t e  o f  A l a b a m a  

U n i f i e d  J u d i c i a l  S y s t e m  

F o r m  C R - 6 5  7 / 2 0 1 4

P E T I T I O N  F O R  E X P U N G E M E N T  O F  

R E C O R D S

C a s e  N o .  D C - 2 0 1 3 - 0 0 1 4 3 4

□
□

( N o n - v i o l e n t  F e l o n y  o n l y )  T h e  c h a r g e  w a s  d i s m i s s e d  w i t l i o u t  p r e j u d i c e  m o r e  t h a n  f i v e  y e a r s  a g o ,  w a s  n o t  r e f i l e d ,  a n d  I  h a v e  n o t  

b e e n  c o n v i c t e d  o f  a n y  o t h e r  f e l o n y  o r  m i s d e m e a n o r  c r i m e ,  a n y  v i o l a t i o n ,  o r  a n y  t r a f f i c  v i o l a t i o n ,  e x c l u d i n g  m i n o r  t r a f f i c  

v i o l a t i o n s ,  d u r i n g  t h e  p r e v i o u s  f i v e  y e a r s .

( N o n - v i o l e n t  F e l o n y  o n l y )  N i n e t y  d a y s  h a v e  p a s s e d  f i - o m  t h e  d a t e  o f  d i s m i s s a l  w i t h  p r e j u d i c e ,  n o - b i l l ,  a c q u i t t a l ,  o r  n o l l e  p r o s e q u i  

a n d  t h e  c h a r g e  h a s  n o t  b e e n  r e f i l e d .

A t t a c h e d  t o  t h i s  p e t i t i o n  i s  a  c e r t i f i e d  r e c o r d  o f  a r r e s t ,  d i s p o s i t i o n ,  o r  t h e  c a s e  a c t i o n  s u m m a r y  f i - o m  t h e  a p p r o p r i a t e  a g e n c y  f o r  t h e  

c o u r t  r e c o r d  I  s e e k  t o  h a v e  e x p u n g e d ,  a s  w e l l  a s  a  c e r t i f i e d  o f f i c i a l  c r i m i n a l  r e c o r d  o b t a i n e d  f i - o m  t h e  A l a b a m a  C r i m i n a l  J u s t i c e  

I n f o r m a t i o n  C e n t e r .

I  a m  p r o v i d i n g  t h e  f o l l o w i n g  a d d i t i o n a l  i n f o r m a t i o n  a s  r e q u i r e d  b y  A c t  #  2 0 1 4 - 2 9 2  ( c o d i f i e d  a t  A l a .  C o d e  1 9 7 5 ,  §  1 5 - 2 7 - 1  e t  s e q . ) :  

I  w a s  c h a r g e d  - w i t h  m e n a c i n g  a n d  a  w a r r a n t  - w a s  i s s u e d  f o r  m v  a r r e s t .  O n  M a y  2 .  2 0 1 4 . 1  v t a s  a r r e s t e d  b y  a  S h e l b y  C o u n t y  D e p u b , '  

a n d  b o o k e d  i n t o  S h e l b y  C m m t v  J a i l .  _________________ ____________________________________________________________________________________________________________________________________

___________________________________________________________________________________________________________ ( s p e c i f y  w h a t  c r i m i n a l  c h a r g e s  f r o m  t h e  r e c o r d  a r e  t o  b e  c o n s i d e r e d ,

f u r t h e r  s p e c i f y  t h e  a g e n c y  o r  d e p a r t m e n t  t h a t  m a d e  t h e  a r r e s t  a n d  a n y  a g e n c y  o r  d e p a r t m e n t  w h e r e  t h e  p e t i t i o n e r  w a s  b o o k e d  o r  w a s  

i n c a r c e r a t e d  o r  d e t a i n e d  p u r s u a n t  t o  t h e  a r r e s t  o r  c h a r g e  s o u g h t  t o  b e  e x p u n g e d ) .  F u r t h e r ,  I  h a v e  s a t i s f i e d  a n d  p a i d  i n  f u l l  a l l  t e r m s  

a n d  c o n d i t i o n s ,  i n c l u d i n g  c o u r t  o r d e r e d  r e s t i t u t i o n ,  i n c l u d i n g  i n t e r e s t  t o  a n y  v i c t i m  o r  t h e  A l a b a m a  C r i m e  V i c t i m s  C o m p e n s a t i o n  

C o m m i s s i o n ,  a s  w e l l  a s  c o u r t  c o s t s ,  f i n e s ,  o r  s t a t u t o i y  f e e s  o r d e r e d  b y  t h e  s e n t e n c i n g  c o u r t  t o  h a v e  b e e n  p a i d ,  a b s e n t  a  f i n d i n g  o f  

i n d i g e n c y  b y  t h e  c o u r t

I  s w e a r  o r  a f f i r m ,  u n d e r  t h e  p e n a l t y  o f  p e r j u r y ,  t h a t  I  h a v e  s a t i s f i e d  t h e  r e q u i r e m e n t s  s e t  o u t  i n  A c t  #  2 0 1 4 - 2 9 2  ( c o d i f i e d  a t  . A l a .  C o d e  

1 9 7 5 ,  §  1 5 - 2 7 - 1  e t  s e q . )  t h a t  1 h a v e  n o t  h a v e  p r e v i o u s l y  a p p l i e d  f o r  a n  e x p u n g e m e n t  i n  a n y  o t h e r  j u r i s d i c t i o n ,  s p e c i f i c a l l y

a n d ,  i f  1 h a v e  a p p l i e d  f o r  a n  e x p u n g e m e n t  i n  a n y  o t h e r

j u r i s d i c t i o n ,  t i r e  e x p u n g e m e n t  w a s  p r e v i o u s l y  |  [ g r a n t e d  |  |  d e n i e d .

........ .........................................................................L q . , . \ ..............

D a t e

S W O R N  T O  A N D  S U B S C R I B E D  B E F O R E  M E ;

S i g n a t u r e  o f  P e t i t i o n e r

n M A  m s

D a t e Q t t l m k e d t o l i M h i s i

tm dkrO H i

s t e r  O a t h s
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E L E C m O N I C A L L Y  F I L E D  

f f / M n  ■ 4 / 4 / 2 0 1 4 2 : 5 8 p m :  ■ 

S 8 - D C - 2 0 1 3 - 0 0 1 4 3 4 . 0 0

■ c m c u i r c o i m r o F  i
S H E L B Y  C O U N T Y ,  A L A B A M A  

M A R Y  H A R R I S ,  C L E R K

I N  T H E  D I S T R I C T  C O U R T  O F  S H E L B Y  C O U N T Y ,  A L A B A M A

S T A T E  O F  A L A B A M A  

V .

N E W S O M E  B U R T O N  W H E E L E R  

D e f e n d a n t

)

)

)  C a s e  N o .:  

)

)

)

D C -2 0 1 3 -0 0 1 4 3 4 .0 0

O R D E R

P u r s u a n t  to  e a r l ie r  w r i t t e n  a g re e m e n t ,  w i th  n o  o b je c t io n  b y  A .D .A . W il i in g h a m , th is  c a s e  is  

D IS M IS S E D  w ith  p r e ju d ic e .  A p p ly  c a s h  b o n d .

D O N E  t h i s  4 ®  d a y  o f  A p r i l ,  2 0 1 4 .

/ s /  R O N A L D  E .  J A C K S O N

D I S T R I C T  J U D G E  ( a m h )
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{ )  T h i s  m a t t e r  i s  D i s m i s s e d  ■ w i t h

m a t e r  i s  C o n t i r a e d  u n t t i

(  )  T h is  m a t e r i s  p la c e d  o a _____________ _

w i t i i ------------ p r e j u d ic e , p r o v id e d  th a T  -----------------------

p r e ju iU o B , j ^ l O ^  

w i d e d  t h a t  ------------ -— ---------------------------- -̂------------------ - ^  D i s m i s s e d

C O U R T  C O S T S  A R E  T A X E D  A S  F O L L O W S ;

S ? ® ' '  t o  t h e  F a t t  T n a l  T a x  F u n d

u i e  C r i m e  ^ ^ c t I m s ’  C o m p e i s a t i o n  F u n d  ~  ~ —
* = 5 t  —

s:--------------------

2 s  W o r t h le s s  C h e c k C o s t  ( I W C  #

T - ^

S ___________ _ m H a s t i t u t o u t c  S '3 '7 3 3  d o e s _______a p p l y ) .

®---------------- _ _  a s  W o r t h le s s  C h e c ^ o s t  ( I W C  #  )  --------------------------- --- -------------

t o t a l A W _ d | A u A d

yA ^& A /TA £4y f}P  A y jn i?  1>V/̂ T?n>7rmrmr'K ______  _

M m s / ^ Z S  N O T E :  I F i m  D E P m D A W ^ r O J ^ F F i ^ ^  S H O U L D  A P P E A R  O N  A L L

O N  T H E  A B O V E  D A T E S  S H O W N ,  T H I S K U T T E R  C O U R T

B O N D F O R F E T W R E  C A N B E l ^ Z m O F o I S  S S w

in d ir e c t iy  f l o m  t h i s  c a s e  t o  t l S o ^ f  A t e S j = n « ^  c la im s  s t e m n m ig  d i t e o t l y  o r  

A t t o r a e y  f o r  S h d b y  C o u n t y . A la b a m a , h i s  ^  e m p i o j e e s ,  m c u d in g .  b u t  n o t  i t e d t e d  t o  t h e  D is t r ic t

m d u d m g , b u t  n o t  I g n it e d  t o  t h e 'S h e r i f f  o f  s a M ^ u n t y  h k  A la b a m a , i t s  a g e n t s  a n d  e m p lo y e e s ,

m v e s t t g a t t v e  a g e n c ie s ,  p u b l i c  o r  p n v a t e .  t h e ir  a n a n t ,  ^  r a ip lo y e e s ,  t o  a n y  o d ic r  la w  e n f o r e e m e n t  o r

“ = f ° t a t i o n s ,  g r o u p s , o r g a n is a t io n s  o r  p e r s o n s ^  a n y  w a y ^ S t o ’ S s ^  c o ^ l m n ^ ,  w i t n e s s e s ,  a s s o c ia t io n s .  

D e f e n d e r  o f  S h e lb y  C o u n t y , A la b a m a , t e  a g e n t s  a :  ^  « f  t h e  P u b l i c

in v e s t ig a t io n , p r o s e c u t io n ,  d e f e n s e ,  o r  a n y  o t h e r  a s o e S S ^ r ^ ’ ^  in s t ig a t io n ,

a n d  v o iu n t a n l y .  I n  e x c h a n g e  f o r  t h i s  i S T a i S w i i l  b e  ^ f e n d a n t  f in e l y  m a k e s  t h is  r e l e a s e  k n o w in g ly

a b o v e  ’ o r  p a r s n a n i  t o  c o n d i t i o n s ^

A K V I L ^ E S  O H  C O S T S  N O r S P M H C A L L V T A X E D  A B O V E  A B E  H E R E B V K Z M m E D

D o n e  a n d  o r d e r e d :  |  ] \ e ^  •' |

D&RORDER(3.U-05)

® i s r a i c T " ^ 6 G E ^ ^ ^ ^ ^ c b S j i ^
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A la b a m a  C rim in a l J u s tic e  In fo r m a t io n  C e n te r

ACJIC
e  c e n t e r  o f j u s t i c e ^ ^

M a u r y  M i t c h e l l  

D i r e c t o r

2 0 7  S o u t h  U n i o n  S t r e e t ,  S u i t e  3 0 0  

M o n t g o m e r y ,  A t  3 6 1 5 0  

3 3 4 . 5 1 7 . 2 4 0 0

Th is  is to  c e r t ify  t h a t  t h e  a t ta c h e d  d o c u m e n ts  a re  t r u e  a n d  c o r r e c t  c o p ie s  o f  t h e  c r im in a l re c o rd s  th a t  

a p p e a r  in  t h e  f i le s  o f  t h e  A la b a m a  C r im in a l J u s tic e  In fo r m a t io n  C e n te r .

I k  ( 9

R isha W h e t s t o n e /s t a f f  

C rim in a l H is to ry  S ta f f ,  ACJIC

S W O R N  T O  A N D  S U B S C R IB E D  b e fo r e  r w  o n  th is  th e  _____  d a y  - 2 0

(T
N o ts iS ' P u b lic

M y c o m /n is s io n  e x p ire s

w w w . a c j i c . a l a b a m a . g o v

66
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**** *!»**♦**★***♦ *★*■**«»►***»**'*★* *******lr*****************'*-llt*********lf*******’
C H R IR E Q U E S T  R A P S H E E T  

P ro v id e d  by th e

A L A B A M A  C R IM IN A L  J U S T IC E  IN F O R M A T IO N  C E N T E R  

P .O .B o x  3 0 0 6 6 0 . 2 0 1  S o u th  U n io n  S tre e t , S u ite  3 0 0  . M o n to g o m e ry , A la b a m a  3 6 1 3 0 - 0 6 6 0  

3 3 4 .5 1 7 .2 4 0 0  p h o n e

fc***************-*****#*****************!*********!**********#!************-*******************************-************

T h e  i n f o r m a t i o n  in  t h i s  r a o s h e e t  i s  s u b j e c t  t o  t h e  f o l l o w i n g  c a v e a t s :

T h is  c rim in a l h is to ry  re c o rd  in fo rm a tio n  (C H R I)  is c o n fid e n tia l a n d  m a y  o n ly  b e  u s e d  fo r  th e  

p u rp o s e s  d e f in e d  by th e  C o d e  o f  F e d e ra l R e g u la t io n s  o r  a s  d e f in e d  in S e c tio n  2 6 5 - X - 2 .0 3  o f  

th e  A la b a m a  A d m in is tra t iv e  C o d e . T h is  ra p  s h e e t is  b a s e d  o n ly  on  th e  n a m e -b a s e d  in fo rm a tio n  

p ro v id e d  in w r itte n  re q u e s t  to  th e  A la b a m a  C rim in a l J u s tic e  In fo rm a tio n  C e n te r  (A C J IC ) ,  

a n d  c o n ta in s  A la b a m a  in fo rm a tio n  o n ly . W h e n  e x p la n a t io n s  o f  c h a rg e  o r  d is p o s itio n  a re  

n e e d e d , p le a s e  c o m m u n ic a te  d ire c tly  w ith  th e  a g e n c y  th a t  c o n tr ib u te d  th e  rec o rd  

in fo rm a tio n . B e c a u s e  a d d it io n s  o r  d e le tio n s  m a y  b e  m a d e  a t  a n y  tim e , a  n e w  c o p y  s h o u ld  

b e  re q u e s te d  w h e n  n e e d e d  fo r  s u b s e q u e n t  u s e . T h e  p ro c e d u re  to  m a k e  s u c h  a  re q u e s t  m a y  b e  

fo u n d  on  th e  A C J IC  w e b s ite , w w w .a e iic .a la b a m a .o o v  o r  b y  c a llin g  3 3 4 .5 1 7 .2 4 0 0 .

•* » ^ ***W ***-**** fc*T y* it**»***»**** i>i fc<i ■Hr***^i**'lHf****THHr**«r*'*g*jir*-*-»t»r***********i»t»»**»*«r«*»****-lH lr*'*-*Tc*»-******'«*i*ri>****** *

D a t a  a s  o f :  0 1 / 0 2 / 2 0 1 5

T H I S  C H R I  R E Q U E S T  R A P S H E E T  I S  P R O V I D E D  I N  R E S P O N S E  T O  A  S P E C I F I C  R E Q U E S T  B Y :

N A M E

N E W S O M E , B U R T O N

S T A T E  I D  N O .  

0 2 6 1 0 3 1 0

F B I  I D  N O .  

4 8 3 2 6 5 V D 2

A I S  N O . R E P O R T  D A T E  

0 1 - 0 2 - 2 0 1 5

S E X

M
R A C E

W
B I R T H  D A T E  

G S - 0 4 - 1 9 6 6

H E I G H T

5 0 8

W E I G H T

1 8 0

E Y E

B R O

H A I R

B R O

B I R T H  P L A C E  

A L

S O C I . A L  S E C U R I T Y  

2 5 5 - 2 7 - 7 0 0 1  '

S C A R S - M A R K S - T A T T O O S

F I L E  t J t J M B E R  

0 2 6 1 0 3 1 0

B I R T H  D . A T E  S O C I A L  S E C U R I T Y  O C C U P A T I O N

A R R E S T - 0 1

D . A T E  O F  A R R E S T  -  0 5 - 0 2 - 2 0 1 3

A G E N C Y  -  S H E L B Y  C O  S H E R I F F S  D E P T  O R I  -  A L 0 5 9 0 0 0 0  

N A I ^ E  -  N E W S O M E ,  B U R T O N

C H A R G E  0 1  -  7 3 9 9  P U B L I C  O R D E R  C R I M E S - M E N A C I N G

D A T E  O F  O F F E N S E  -  0 5 - 0 2 - 2 0 1 3

D I S P  -  D I S M I S S E D  D A T E  O F  D I S P  -  0 4 - 0 4 - 2 0 1 4  

O F F E N S E  -  7 3 9 9  P U B L I C  O R D E R  C R I M E S  - M E N A C I N G

* * * * *  e n d  o f  R A P S H E E T  * * * ’

P a g e  1 o f  1
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V I C T I M ’ S  O B J E C T I O N  

T O  P E T I T I O N  F O R  E X P U N G E M E N T

( E x h i b i t  K  t o  “ R e s p o n s e  o f  B u r t  W .  N e w s o m e  t o  M o t i o n  o f  J o h n  B u l l o c k  t o  

U s e  C o n t e n t s  o f  E x p u n g e d  F i l e d ”  d e l i v e r e d  t o  B o n i t a  D a v i d s o n  o n  J u n e  1 , 2 0 1 6 )
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AUG 2 4 201!)

I N  T H E  C I R C U I T  C O U R T  O F  S H E L B Y  C O U N T Y ,  A L A B A M A

S t a t e  o f  A l a b a m a ,

P l a i n t i f f ,

V ,

B u r t o n  W h e e l e r  N e w s o m e ,  

D e f e n d a n t .

V i c t i m ’ s  O b j e c t i o n  t o

P l a i n t i f f s  P e t i t i o n  f o r  E x p u n g e m e n t

C A S E  N O .  C C - 2 0 1 5 - B 0 0 1 2 1 . 0 0

P e t i t i o n  f o r  E x p u n g e m e n t  o f  R e c o r d s

C O M E S  N O W ,  J o h n  F .  B r l l o c k ,  J r . ,  v i c t i m  i n  D C - 2 0 1 3 - 1 4 3 4 ,  a n d  o b j e c t s  t o

o f  R e c o r d s  p u r s u a n t  t o  A J a .  C o d e  §  1 5 - 2 7 - 5 .

h f r .  B u l l o c l c  s t r o n g l y  o b j e c t s  t o  t h e  e x p u n g e m e n t  o f  B u r t  N e w s o m e  s  c r i m i n a l  

r e c o r d .  S i n c e  t h e  d i s m i s s a l  o f  t h i  c a s e  a g a i n s t  N e w s o m e ,  N e w s o m e  h a s  i n s t i t u t e d  

u n s u c c e s s f u l  l e g a l  a c t i o n  a g a i n s t  N x .  B u l l o c k  i n  c l e a r  c o n t r a v e n t i o n  o f  h i s  a g r e e m e n t .  

T h e  c a s e  a g a i n s t  J o h n  B u l l o c k ,  0 1 - C V - 2 0 1 5 - 9 0 0 1 9 0 . 0 0  -  B u r t  N e w s o m e  a n d  N e w s o m e  

L a w ,  L L C ,  V .  C l a r k  A n d r e w  C o o p e r ,  B a l c h  &  B i n g h a m ,  L L P ,  C l a i r b o r n e  P .  S e i e r ,  a n d  

J o h n  F r a n k l i n  B u l l o c k ,  J r . ,  w a s  d i s m i s s e d  o n  a  R u l e  1 2 ( b )  M o t i o n  t o  D i s m i s s  b y  J u d g e  

C a r o l  S m i t h e r m a n .  S e e  E x h i b i t  A .  N e v e r t h e l e s s ,  N e w s o m e  h a s  f i l e d  m o t i o n  t o  r e i n s t a t e  

a n d  m o t i o n  t o  c o m p e l  d i s c o v e r y  e v e n  a f t e r  d i s m i s s a l ,  N e w s o m e ’ s  a c t i o n s  h a v e  c a u s e d  

a n d  c o n t i n u e  t o  c a u s e  M i ' .  B u l l o c k  t o  e n d u r e  s p u r i o u s  a n d  p r o t r a c t e d  p i o c e e d i n g s  a n d  

i n c u r  u i i n e c e s s a i y  l e g a l  f e e s .  I n  s l  o r t ,  N e w s o m e ’ s  b a d  b e h a v i o r  a g a i n s t  M i .  B u l l o c k  

c o n t i n u e s .

W H E R E F O R E ,  P R E M I S E S  C O N S I D E R E D ,  J o h n  B u l l o c k  o b j e c t s  t o  P l a i n t i f f s
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O P  C O U N S E L :

P e t i t i o n  f o r  E x p u n g e m e n t  x i f  R e o o r c  s  a n d  r e q u e s t s  t h a t  t h i s  C o u r t  d e n y  t h e  s a m e  a t  t h e  

h e a l i n g  o n  s a i d  P e t i t i o n ,

R e s p e c t f u l l y  s u b m i t t e d ,

J s l  J a m e s  E .  H i l l  J r .

J A M E S  E .  H E L L  O f f l L O O S ) ,  

A t t o r n e y  f o r  J o h n  W .  B u l l o c k

R I L L ,  W E I S S I C O P F  &  H I L L ,  P . C , 

Z 6 0 3  M O O D Y  P A R K W A Y ,  S U I T E  2 0 0  

P . O . B O X  3 1 0  '

M O O D Y ,  A L A B A M A  3 5 0 0 4  

( 2 0 5 ) 6 4 0 - 2 0 0 0

I  h e r e b y  c e r t i f y  t h a t  t h e  a b o v e  s t a t i  

a n d  t r u e .

;i i m e n t s  a r e  t o  t h e  b e s t  o f  t n y  k n o w l e d g e  a c c u r a t e

U u

B u l l o c k ,  J ? j j  

C E R T I F I C A T E  O P  S E R V I C E

I  h e r e b y  c e r t i f y  t h a t  o n  A n g u s  t  2 0 1 5 , 1  e l e c t r o n i c a l l y  f i l e d  t h e  f o r e g o i n g  w t h  

t h e  C l e r k  o f  t h e  C o u r t  u s i n g  t h e  A l a F  i l e  s y s t e m  w h i c h  w i l l  s e n d  n o t i f i c a t i o n  o f  s u c h  f i l i n g  

t o  a U  p a r t i e s ,  a n d  I  h e r e b y  c e i t i f y  t h a i ,  t o  t h e  b e s t  o f  m y  k n o w l e d g e  a n d  b e l i e f  t h e r e  a r e  

n o  n o n - A l a F i l e  p a r t i c i p a n t s  t o  w A o m  t h e  f o r e g o i n g  i s  d u e  t o  b e  m a i l e d  b y  w a y  o f  t h e  

U n i t e d  S t a t e s  P o s t a l  S e r v i c e .

A .  G r e g g  L o w e r y  

A s s i s t a n t  D i s t r i c t  A t t o r n e y

W i l l i a m  R .  J u s t i c e

E L L I S .  H E A D ,  O W E N S ,  S c  J U S T I C  

P . O .  B o x  5 8 7  

C o l u m b i a n a ,  A L  3 5 0 5 1

/ s /  J a m e s  E .  H i l l .  J r .

O F  C O U N S E L
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A F F I D A V I T  O F  B U R T  W .  N E W S O M E

( E x h i b i t  L  t o  “ R e s p o n s e  o f  B u r t  W .  N e w s o m e  t o  M o t i o n  o f  J o h n  B u l l o c k  t o  

U s e  C o n t e n t s  o f  E x p u n g e d  E i l e d ”  d e l i v e r e d  t o  B o n i t a  D a v i d s o n  o n  J u n e  1 , 2 0 1 6 )
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S T A T E  O F  A L A B A M A  

S H E L B Y  C O U N T Y

A F F I D A V I T

B E F O R E  M E ,  t h e  u n d e r s i g n e d  a u t h o r i t y ,  p e r s o n a l l y  a p p e a r e d  B u r t  N e w s o m e ,  w h o  b e i n g  

k n o w n  t o  m e  a n d  b e i n g  f i r s t  d u l y  s w o r n  a n d  u n d e r  o a t h ,  d e p o s e s  a n d  s a y s  a s  f o l l o w s :

" M y  n a m e  i s  B u r t  W .  N e w s o m e  a n d  I  a m  a  r e s i d e n t  o f  S h e l b y  C o u n t y ,  A l a b a m a  a n d  o v e r  

n i n e t e e n  y e a r s  o f  a g e .  O n  A u g u s t  3 1 ,  2 0 1 5 ,  I  w a s  p r e s e n t  a t  t h e  h e a r i n g  o n  m y  P e t i t i o n  f o r  

E x p u n g e m e n t  b e f o r e  t h e  r e t i r e d  H o n o r a b l e  J u d g e  D a n  R e e v e s .  J o h n  B u l l o c k  a n d  h i s  a t t o r n e y  

J a m e s  H i l l  w e r e  a l s o  p r e s e n t  a t  t h e  h e a r i n g .  A t t o r n e y  H i l l  a r g u e d  o n  b e h a l f  o f  h i s  c l i e n t  t h a t  t h e  

e x p u n g e m e n t  s h o u l d  n o t  b e  g r a n t e d  b e c a u s e  1  h a d  f i l e d  a  c i v i l  a c t i o n  a g a i n s t  M r .  B u l l o c k  i n  

J e f f e r s o n  C o u n t y ,  A l a b a m a  a n d  a l s o  t h a t  h i s  c l i e n t  ( B u l l o c k )  s h o u l d  b e  a b l e  t o  u s e  t h e  e x p u n g e d  

d o c u m e n t s  i n  t h e  p e n d i n g  c i v i l  c a s e .  T h e  A s s i s t a n t  D i s t r i c t  A t t o r n e y  w h o  w a s  a t  t h e  h e a r i n g  f i l e d  

a  p l e a d i n g  d u r i n g  t h e  h e a r i n g  t h a t  e r r o n e o u s l y  s t a t e d  t h a t  m e n a c i n g  w a s  n o t  a n  e x p u n g a b l e  o f f e n s e  

a n d  w a s  a  v i o l e n t  c r i m e .  J u d g e  R e e v e s  d e n i e d  m y  e x p u n g e m e n t  p e t i t i o n  i n i t i a l l y  b a s e d  o n  t h e  

a r g u m e n t s  s e t  o u t  i n  t h e  A s s i s t a n t  D i s t r i c t  A t t o r n e y ’ s  m o t i o n .  M y  a t t o r n e y  B i l l  J u s t i c e  f i l e d  a  

M o t i o n  T o  R e c o n s i d e r  w h i c h  p o i n t e d  o u t  t h a t  m e n a c i n g  w a s  a  m i s d e m e a n o r  a n d  w a s  a n  

e x p u n g a b l e  o f f e n s e  u n d e r  A l a b a m a ’ s  n e w  e x p u n g e m e n t  s t a t u t e ,  a n d  t h a t  t h e  c h a r g e s  a g a i n s t  m e  

h a d  b e e n  d i s m i s s e d .  J u d g e  R e e v e s  g r a n t e d  t h e  m o t i o n  t o  r e c o n s i d e r  a n d  m y  e x p u n g e m e n t  p e t i t i o n .  

I  n e v e r  p l e d  g u i l t y  t o  a n y  o f  t h e  c r i m i n a l  c h a r g e s  f i l e d  a g a i n s t  m e  b y  J o h n  B u l l o c k  a s  t h e  c h a r g e s  

w e r e  f a l s e .  ,

EXHIBIT

L
B u r t  W .  N e w s o m e

S T A T E  O F  A L A B A M A  

C O U N T Y  O F  S H E L B Y

I ,  t h e  u n d e r s i g n e d  a u t h o r i t y ,  a  N o t a r y  P u b l i c  i n  a n d  f o r  s a i d  C o u n t y  a n d  S t a t e ,  h e r e b y  

c e r t i f y  t h a t  B u r t  W .  N e w s o m e ,  w h o s e  n a m e  i s  s i g n e d  t o  t h e  f o r e g o i n g  a f f i d a v i t ,  a n d  w h o  i s  k n o w n  

t o  m e ,  a c k n o w l e d g e d  b e f o r e  m e  o n  t h i s  d a y ,  t h a t  b e i n g  i n f o r m e d  o f  t h e  c o n t e n t s  o f  t h i s  a f f i d v a i t ,  

h e  a c k n o w l e d g e d  i t s  t r u t h f u l n e s s  a n d  e x e c u t e d  t h e  s a m e  v o l u n t a r i l y  o n  t h e  d a y  t h e  s a m e  b e a r s
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d a t e .

S w o r n  t o  a n t i  s u b s c r i b e d  b e f o r e  m e  o n  t h i s  t h e

' l o t a r y  P

U H Z

_ , 2 0 I 6 ,

M y  c o m m i s s i o n  e x p i r e s :  \  H  ( o  /  i  7

■ S ^ j V 9 P - ?.

& ^  •& 3  2  a,,o

^ L §
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A F F I D A V I T  O F  J E N N I F E R  C H O I

A F F I D A V I T

S T A T E  O F  A L A B A M A  )

)

S H E L B Y  C O U N T Y  )

A F F r o A V I T  O F  J E N N I F E R  C H O I

B E F O R E  M E ,  t h e  u n d e r s i g n e d  N o t a r y  P u b l i c  f o r  t h e  S t a t e  o f  A l a b a m a  a t  L a r g e ,  p e r s o n a l l y  

a p p e a r e d  J e n n i f e r  C h o i ,  w h o  b e i n g  k n o w n  t o  m e  a n d  b e i n g  f i r s t  d u l y  s w o r n ,  d e p o s e s  a n d  s a y s  

u n d e r  o a t h  a s  f o l l o w s :

1 .  “ M y  n a m e  i s  J e n n i f e r  C h o i ,  a n d  I  a m  o v e r  1 9  y e a r s  o f  a g e .  I  h a v e  p e r s o n a l  k n o w l e d g e  

o f  t h e  f a c t s  s t a t e d  h e r e i n .

2 .  I  a m  t h e  O f f i c e  M a n a g e r  o f  N e w s o m e  L a w ,  L L C . ,  a n d  I  h a v e  h e l d  s u c h  p o s i t i o n  

c o n t i n u o u s l y  s i n c e  J u l y  5 ,  2 0 1 2 .

3 .  A s  p a r t  o f  m y  d u t i e s ,  I  a m  p e r s o n a l l y  f a m i l i a r  w i t h  t h e  o p e r a t i o n  o f  t h e  e l e c t r o n i c  f i l i n g  

s y s t e m  f o r  c o u r t s  i n  A l a b a m a .  I  v i e w  d o c u m e n t s  o n  A l a c o u r t . c o m  a l m o s t  e v e r y  d a y .

3 .  O n  S e p t e m b e r  1 1 ,  2 0 1 5 , 1  a t t e m p t e d  t o  a c c e s s  t h e  e l e c t r o n i c  r e c o r d  i n  S h e l b y  C o u n t y  

C a s e  N u m b e r  C C - 2 0 1 5 - 0 0 0 1 2 1  ( S t a t e  o f  A l a b a m a  v .  B u r t  W h e e l e r  N e w s o m e )  o n  A l a c o u r t . c o m .  

T h e  c a s e  d i d  n o t  a p p e a r  i n  t h e  s y s t e m .

4 .  O n  s e v e r a l  o c c a s i o n s  s i n c e  S e p t e m b e r  1 1 , 2 0 1 5 , 1  h a v e  a t t e m p t e d  t o  a c c e s s  C a s e  N u m b e r  

C C - 2 0 1 5 - 0 0 0 1 2 1  ( S t a t e  o f  A l a b a m a  v .  B u r t  W h e e l e r  N e w s o m e )  o n  A l a c o u r t . c o m ,  a n d  I  h a v e  

n e v e r  b e e n  a b l e  t o  a c c e s s  t h e  c a s e  o r  t h e  c a s e  n u m b e r .

5 .  M o s t  r e c e n t l y ,  o n  J u n e  2 2 ,  2 0 1 6 ,  I  a g a i n  a t t e m p t e d  t o  a c c e s s  t h e  e l e c t r o n i c  r e c o r d  i n  

S h e l b y  C o u n t y  C a s e  N u m b e r  C C - 2 0 1 5 - 0 0 0 1 2 1  ( S t a t e  o f  A l a b a m a  v .  B u r t  W h e e l e r  N e w s o m e )  o n  

A l a c o u r t . c o m .  T h e  c a s e  d o e s  n o t  a p p e a r  i n  t h e  s y s t e m .
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6 .  A  t r u e  a n d  c o r r e c t  s c r e e n  s h o t  o f  m y  s e a r c h  o n  J u n e  2 2 ,  2 0 1 6 ,  a p p e a r s  b e l o w ;

ig*sE j,oq ta iP

uP»t*r stmch 
aCMclMhuti
X SSH EnftrocBWtM
• Wt«(n*v S«a>t4i
■ wane« S«Mch
■ Owfart
■ IMShcct'’

■ Altamcy Tradier

Si ■

^ - Cl̂CUirCPlMlKAL
2C15

0CC121

K •Numb*'
S«arch Rm«

Mast« CMTtr trCMMi 
S««KI*Mer.
I'm ttf :m« ftm irtantj 
SkigtCMftnmM ftiuTK

7 .  A  t r u e  a n d  c o r r e c t  s c r e e n  s h o t  o f  m y  s e a r c h  r e s e a r c h  f r o m  J u n e  2 2 ,  2 0 1 6 ,  a p p e a r s  b e l o w :

N o  C a s e  D e t a i l  a v a O a b l e .

8 .  A  s e a r c h  o f  t h e  p a r a l l e l  S t a t e - b a s e d  s e r v i c e  “ J u s t  O n e  L o o k ”  s h o w s  t h a t  S h e l b y  C o u n t y  

C a s e  N u m b e r  C C - 2 0 1 5 - 0 0 0 1 2 1  ( S t a t e  o f  A l a b a m a  v .  B u r t  W h e e l e r  N e w s o m e )  d o e s  n o t  e x i s t .  A  

t r u e  a n d  c o r r e c t  s c r e e n  s h o t  o f  m y  s e a r c h  r e s e a r c h  o n  J u n e  2 2 ,  2 0 1 6 ,  a p p e a r s  b e l o w :

J l j  : i  O r t i .  L . :  :> R  ‘________________
Atobamt's OM<O£UAH0 Public Acc«s* to Trial Court Records  ̂ piCASE mju:e sure you ux; off

T e n m  i  C o n d t t i o f i s  P m r a c y  { C o n t a c t  U s

ON-OEMAND Access To Alabama State Trial Court Records... One Case At a Time

Step 1- SELECT A SEARCH TYPE

1 3  S e e i  c h  f a y  N a m e  

H  S e a r c h  b v  C a s e  N u m b e r

'  S « a r < d h  A l a b a n t a  C o u r t  R o c o r d o

C r i m i n a l  R e c o r d s

4 C i v i l  f i o r d s

4 S m a l l  d a i m s  R e c o r d s

4 D i w e e  R e c o r d s

4 S t a t e  T r a f f i c  R e c o r d s

4 D o m e s t i c  R e i a t i o n s

C h i l d  S u p p o r t

Step 2 -SEARCH 6T CASE WUWeeR

C o u n t y D i v i s i c o

5 8  -  S H E L B Y » ' 1 CC - CIRCUIT-CRIMINAL ▼  2015 »

1 0 0 0 1 2 1

E ) r t

loo

s ;

C a s e  D e t a i l s ;  K  C a s e  N u m b e r  n o t  f o u n d .

Images:
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9 .  O n  J u n e  1 4 ,  2 0 1 6 ,  I  a t t e m p t e d  t o  o b t a i n  c o p i e s  o f  t h e  p l e a d i n g s  i n  p e r s o n  f r o m  t h e  

C r i m i n a l  C o u r t  C l e r k  a t  t h e  S h e l b y  C o u n t y  C o u r t h o u s e .  I  w a s  t o l d  b y  t h e  c l e r k  t h a t  t h e y  d i d  n o t  

h a v e  t h e  S h e l b y  C o u n t y  C a s e  N u m b e r  C C - 2 0 1 5 - 0 0 0 1 2 1  ( S t a t e  o f  A l a b a m a  v .  B u r t  W h e e l e r  

N e w s o m e )  a n d  t h a t  s h e  c o u l d  n o t  g i v e  m e  a n y t h i n g .  W h e n  I  a s k e d  a b o u t  t h e  p l e a d i n g s  f i l e d  i n  t h e  

c a s e  a f t e r  i t  w a s  e x p u n g e d ,  I  w a s  t o l d  a l l  p l e a d i n g s  w e r e  g i v e n  t o  t h e  p r e s i d i n g  j u d g e  a n d  h e  w a s  

k e e p i n g  t h e m  i n  h i s  o f f i c e .

A l l  o f  t h e  a b o v e  s t a t e m e n t s  a r e  t r u e  a n d  c o r r e c t  a n d  s t a t e d  a s  f a c t s . "

J e n n i f e r  C h o i
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E X C E R P T S  F R O M

N E W S O M E  D I S C O V E R Y  R E S P O N S E S  

D I S C L O S I N G  E X P U N G E M E N T  P E T I T I O N

( E x h i b i t  F  t o  “ R e s p o n s e  o f  B u r t  W .  N e w s o m e  t o  M o t i o n  o f  J o h n  B u l l o c k  t o  

U s e  C o n t e n t s  o f  E x p u n g e d  F i l e d ”  d e l i v e r e d  t o  B o n i t a  D a v i d s o n  o n  J u n e  1 , 2 0 1 6 )
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4 ^ .  E L E C T R O N I C A L L Y  F I L E D  

n x l ’ f y ' l  4 / 2 1 / 2 0 1 5  1 1 : 4 1  A M  

O l - C V - 2 0 1 5 - 9 0 0 1 9 0 . 0 0

'  c m c u r r  c o u r t  o f

J E F F E R S O N  C O U N T Y ,  A L A B A M A  

A N N E - M A R I E  A D A M S ,  C L E R I C

I N  T H E  C I R C U I T  C O U R T  O F  J E F F E R S O N  C O U N T Y ,  A L A B A M A

B U R T  W .  N E W S O M E ;  a n d  

N E W S O M E  L A W ,  L L C ,

P l a i n t i f f s ,

C L A R I C  A N D R E W  C O O P E R ,  e t  a L ,

D e f e n d a n t s .

C A S E  N O .  C V - 2 0 1 5 - 9 0 0 1 9 0

N O T I C E  O F  S E R V I C E  O F  D I S C O V E R Y  D O C U M E N T S  

P L E A S E  T A K E  N O T I C E  t h a t  t h e  f o l l o w i n g  d i s c o v e r y  d o c u m e n t s  h a v e  b e e n  s e r v e d  o n  

t h e  D e f e n d a n t ,  C l a r k  A n d r e w  C o o p e r ,  b y  P l a i n t i f f ,  B U R T  W .  N E W S O M E  a n d  N E W S O M E  

L A W ,  L L C . :

(  ) 

(  ) 

(  ) 

(X )  

(X )  

(  ) 

(  ) 

(  ) 

(  )

I n t e r r o g a t o r i e s

R e q u e s t  f o r  P r o d u c t i o n  o f  D o c u m e n t s

R e q u e s t  f o r  A d m i s s i o n s

A n s w e r s  t o  I n t e r r o g a t o r i e s

R e s p o n s e  t o  R e q u e s t  f o r  P r o d u c t i o n  o f  D o c u m e n t s

R e s p o n s e  t o  R e q u e s t  f o r  A d m i s s i o n s  ■

N o t i c e  o f  D e p o s i t i o n  f o r  P l a i n t i f R D e f e n d a n t  

N o t i c e  o f  I n t e n t  t o  S e i v e  S u b p o e n a  o n  N o n - P a r t y  

O t h e r :  ________________________________________________________________________

/ s / R o b e r t  E .  L u s k ,  J r .

R O B E R T  E .  L U S K ,  J R .  ( L U S 0 0 5 )

A t t o r n e y  F o r  P l a i n t i f f s  B U R T  W .  N E W S O M E  

a n d  N E W S O M E  L A W ,  L L C .

L U S K  L A W  F I R M ,  L L C  

P . O . B o x  1 3 1 5  

F a i r h o p e ,  A L  3 6 5 3 3  

2 5 1 - 4 7 1 - 8 0 1 7  

2 5 1 - 4 7 8 - 9 6 0 1  F a x  

. r l u s k @ l u s k l a w f i r m l l c . c o m
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C e r t i f i c a t e  o f  S e r v i c e

I  h e r e b y  c e r t i f y  t h a t  I  h a v e  f i l e d  e l e c t r o n i c a l l y  a n d  s e i v e d  a  c o p y  o f  t h e  f o r e g o i n g  u p o n  

t h e  b e l o w  l i s t e d  p a r t i e s  t o  t h i s  a c t i o n  b y  p l a c i n g  a  c o p y  o f  s a m e  i n  t h e  U n i t e d  S t a t e s  M a i l ,  

p o s t a g e  p r e p a i d  a n d  p r o p e r l y  a d d r e s s e d ,  t l i i s  t h e  2 1  s t  d a y  o f  A p r i l ,  2 0 1 5 .

S .  A l l e n  B a k e r

A m e l i a  K .  S t e i n d o i f f

B a l c h  &  B i n g h a m  '

1 9 0 1  S i x t h  A v e n u e  N o r t h  

S u i t e  1 5 0 0

B u m i n g h a m ,  A L  3 5 2 0 3  '

J a m e s  E .  H i l l ,  J r .

H i l l ,  W e i s s k o p f  &  H i l l  

M o o d y  P r o f e s s i o n a l  B l d g  

2 6 0 3  M o o d y  P a r k i v a y  

S u i t e  2 0 0

M o o d y ,  A l a b a m a  3 5 0 0 4

R o b e r t  R o r m l u n d  

P . O .  B o x  3 8 0 5 4 8  

B i n n i n g h a m ,  A L  3 5 2 3 8

/ s /  R o b e r t  E .  L u s k  J r .

R O B E R T  E .  L U S K ,  J R .  ( L U S 0 0 5 )  

A t t o r n e y  F o r  P l a i n t i f f s
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D O C U M E N T  1 2 3

I N  T H E  C I R C U I T  C O U R T  O F  J E F F E R S O N  C O U N T Y ,  A L A B A M A

B U R T  W .  N E W S O M E ;  a n d  

N E W S O M E  L A W ,  L L C ,

P l a i n t i f f s ,

v s .

C L A R I C  A N D R E W  C O O P E R ,  e i  a ! . ,

D e f e n d a n t s .

C A S E  N O .  C V - 2 0 1 5 - 9 0 0 1 9 0

P L A I N T I F F S ’ R E S P O N S E  T O  D E F E N D A N T ' S  F I R S T  S E T  O F  

r O N S O T . T D A T E D  D I S C O V E R Y  R E Q U E S T S

C O M E S  N O W ,  t h e  P l a i n t i f f s  a n d  s u b m i t s  t h e  f o l l o w i n g  r e s p o n s e s  t o  t h e  D e f e n d a n t ’ s  

F i r s t  S e t  o f  C o n s o l i d a t e d  D i s c o v e r y  R e q u e s t s  t o  t h e  P l a i n t i f f s .  T h e  P l a i n t i f f s  s t a t e :

O E N E R A L  O B J E C T I O N S

E a c h  o f  P l a i n t i f f s ’  r e s p o n s e s  t o d h e  i n t e r r o g a t o r i e s  a n d  r e q u e s t s  b e l o w  i s  m a d e  s u b j e c t  t o  

t h e  G e n e r a l  O b j e c t i o n s  s t a t e d  b e l o w .

1 .  P l a i n t i f f  o b j e c t s  t o  e a c h  a n d  e v e r y  i n t e r r o g a t o r y  a n d  r e q u e s t  t o  t h e  e x t e n t  t h a t  t l i e y  

c a l l  f o r  i n f o r m a t i o n  a n d / o r  d o c u m e n t s  p r o t e c t e d  b y  t h e  a t t o r n e y - c l i e n t  p r i v i l e g e ,  t h a t  c o n s t i t u t e  

w o r k  p r o d u c t ,  o r  t h a t  a r e  o t h e r w i s e  p r i v i l e g e d  o r  p r o t e c t e d  f r o m  d i s c l o s u r e .

2 .  P l a i n t i f f  o b j e c t s  t o  e a c h  a n d  e v e r y  r e q u e s t  t o  t h e  e x t e n t  t h e y  p u r p o r t  t o  i m p o s e  

o b l i g a t i o n s  t h a t  d i f f e r  f r o m  o r  e x c e e d  t h o s e  i m p o s e d  b y  t h e  A l a b a m a  R u l e s  o f  C i v i l  P r o c e d u i ' e .

3 .  P l a i n t i f f  o b j e c t s  t o  e a c k a n d  e v e r y  i n t e r r o g a t o r y  a n d  r e q u e s t  t o  t h e  e x t e n t  t h e y  a r e  

n o t  r e a s o n a b l y  l i m i t e d  a s  t o  t i m e ,  s c o p e ,  g e o g r a p h y  o r  s u b j e c t  m a t t e r ,  c a l l  f o r  c o n f i d e n t i a l  a n d / o r  

t r a d e  s e c r e t  i n f o r m a t i o n ,  a n d / o r  c a l l  f o r  l e g a l  c o n c l u s i o n s .

4 .  P l a i n t i f f  o b j e c t s  t o  e a c h  a n d  e v e r y  i n t e r r o g a t o r y  a n d  e v e r y  r e q u e s t  t o  t h e  e x t e n t  

t h e y  s e e k  i n f o r m a t i o n  o r  d o c u m e n t s  i n  t h e  p u b l i c  d o m a i n ,  w h i c h  i s  a s  r e a d i l y  a v a i l a b l e  t o  t h e  

P l a i n t i f f  a s  i t  i s  t o  P l a i n t i f f .

5 .  P l a i n t i f f  o b j e c t s  t o  e a c h  a n d  e v e r y  i n t e r r o g a t o r y  a n d  e v e r y  r e q u e s t  t o  t h e  e x t e n t  

t h e y  s e e k  i n f o r m a t i o n  f r o m  e n t i t i e s  o r  i n d i v i d u a l s  o t h e r  t h a n  P l a i n t i f f .

6 .  P l a i n t i f f  o b j e c t s  t o  e a c h  a n d  e v e r y  i n t e r r o g a t o r y  a n d  e v e r y  r e q u e s t  t o  t h e  e x t e n t  

t h a t  t l r e y  a r e  v a g u e ,  a m b i g u o u s ,  o v e r l y  b r o a d ,  u n d u l y  b u r d e n s o m e ,  a n d / o r  s e e k  i n f o r m a t i o n
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2 8 .  S t a t e  w h e t h e r  B u r t  N e w s o m e  h a s  e v e r  t a k e n  a n y  a c t i o n  t o  h a v e  a n  a n e s t  r e c o r d  

r e m o v e d  i n  A l a b a m a ,  o r  a n y  o t h e r  s t a t e ,  i n c l u d i n g  w h e r e  t h e  a r r e s t  o c c u n e d ,  a n d  t h e  a l l e g e d  

c r i m e ,

R E S P O N S E :  Y e s ,  F i l e d  a  m o t i o n  t o  h a v e  B u l l o c k  a r r e s t  e x p u n g e d  f r o m  m y  r e c o r d .

2 9 .  S t a t e  w h e t h e r  B u r t  N e w s o m e  h a s  h a d  h i s  d i ' i v e r ' s  l i c e n s e  s u s p e n d e d ,  i n d i c a t i n g  

t h e  r e a s o n  f o r  s u s p e n s i o n  a n d  t h e  p e r i o d  o f  t i m e  d u r i n g  w h i c h  t h e  l i c e n s e  w a s  s u s p e n d e d .

R E S P O N S E :  O b j e c t i o n .  O v e r l y  b r o a d ,  v a g u e ,  a m b i g u o u s ,  u n d u l y  b u r d e n s o m e  a n d / o r  

s e e k s  i n f o r m a t i o n  a n d / o r  d o c u m e n t s  t h a t  a r e  n o t  r e l e v a n t  t o  t h e  i s s u e s  i n  t h i s  l i t i g a t i o n  a n d  t h a t  

a r e  n o t  r e a s o n a b l y  c a l c u l a t e d  t o  l e a d  t o  t h e  d i s c o v e r y  o f  a d m i s s i b l e  e v i d e n c e .

3 0 .  S t a t e  w h e t h e r  B u r t  N e w s o m e  h e l d  a  g u n  p e r m i t  f r o m  J a n u a r y '  2 0 1 2  t o  t h e  p r e s e n t  

a n d  i n d i c a t e  t i m e  p e r i o d s  d u r i n g  w l i i c l i  a  g u n  p e r m i t  w a s  h e l d .

R E S P O N S E :  N o ,  h e l d  a  g u n  p e r m i t  u p  a n d  u n t i l  t h e  B u l l o c k  m a t t e r .

3 1 .  I d e n t i f y  e v e r y  s t a t e  i n  w h i c h  B u r t  N e w s o m e  i s ,  h a s  e v e r  b e e n ,  o r  h a s  e v e r  a p p l i e d

t o  b e c o m e  l i c e n s e d  t o  p r a c t i c e  l a w ,  i n c l u d i n g  t h e  n u m b e r  o f  t i m e s  B e r t  N e w s o m e  h a s  t a k e n  t h e  

r e s p e c t i v e  s t a t e  b a r  e x a m  f o r  t h o s e  s t a t e s  l i s t e d ,

R E S P O N S E :  A l a b a m a  - 1

. 3 2 .  L i s t  t h e  n a m e  a n d  a d d r e s s  o f  e a c h  h e a l t h c a r e  p r o v i d e r ,  i n c l u d i n g  b u t  n o t  I h n i t e d  t o

a n y  p h y s i c i a n ,  n u r s e  p r a c t i t i o n e r  p s y c h i a t r i s t ,  t h e r a p i s t ,  o r  o t h e r  l i c e n s e d  h e a l t h  p r o f e s s i o n a l  t h a t  

B u r t  N e w s o m e  h a v e  s e e n  o r  b e e n  t r e a t e d  b y  i n  t h e  l a s t  1 0  y e a r s .

R E S P O N S E :  O b j e c t i o n .  O v e r l y  b r o a d ,  v a g u e ,  a m b i g u o u s ,  u n d u l y  b u r d e n s o m e  a n d / o r  

s e e k s  i n f o r m a t i o n  a n d / o r  d o c u m e n t s  t h a t  a r e  n o t  r e l e v a n t  t o  t h e  i s s u e s  i n  t h i s  l i t i g a t i o n  a n d  t h a t  

a r e  n o t  r e a s o n a b l y  c a l c u l a t e d  t o  l e a d  t o  t h e  d i s c o v e r y  o f  a d m i s s i b l e  e v i d e n c e ,  a n d  s e e k s  

i n f o r m a t i o n  p r o t e c t e d  b y  t h e  H e a l t h  I n s u r a n c e  P o r t a b i l i t y  a n d  A c c o u n t a b i l i t y  A c t .
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R E S P O N S E :  W o u l d  n o t  r e f i i n d  m o n e y  f o r  d e l a y e d  f l i g h t

® N e w s o m e  v .  S h e l b y  C o u n t y  B o a r d  o f  E q u a l i z a t i o n  a n d  A d j u s t m e n t ,  C V - 2 0 1 1 0 0 0 4 6 8 .  

S h e l b y  C o .

R E S P O N S E :  P u r s u i n g  t h e  o p p o r t i m i t y  t o  l o w e r  m y  p r o p e r t y  t a x e s

o  N e w s o m e  v .  A l l  M y  S o n s  M o v i n g  a n d  S t o r a g e  o f  B i r m i n g h a m ,  I n c . ,  C V - 2 0 1 2 9 0 0 9 6 8 ,  

S h e l b y  C o .

R E S P O N S E ;  M o v i n g  C o m p a n y  l o s t  c o n n e c t o r s  t o  a l l  m y  f u r n i t u r e  d u r i n g  m y

m o v e

o  S t a t e  o f  A l a b a m a  v .  N e w - ' s o m e ,  D C - 2 0 1 3 - 0 0 1 4 3 4 ,  S h e l b y  C o .  

R E S P O N S E :  B u l l o c k  m a t t e r

o  N e w s o m e  v .  D i v e r s i f i e d  S a l e s ,  I n c ,  d / b / a  D o n ' s  C a r p e t  O n e  F l o o r  &  H o m e ,  C V - 2 0 1 4 

9 0 0 7 2 1 ,  S h e l b y  C o ,

R E S P O N S E :

h o m e .

D o n ' s  C a r p e t  O n e  f a i l e d  t o  l a y  h a r d w o o d  f l o o r h i g  p r o p e r l y  i n  m y

-'T p
R e s p e c t f u l l y  s u b m i t t e d  t l i i s  t h e  d a y  o f  A p r i l ,  2 0 1 5 .

S T . A T E  O F  A L A B . A M A  )

B U R T  W .  N E W S O M E

B e f o r e  m e ,  a  N o t a r y  P u b l i c  h i  a n d  f o r  s a i d  S t a t e ,  h e r e b y  c e r t i f y  t h a t  t h e  B U R T  W .  

N E W S O M E ,  w h o s e  n a m e  i s  s i g n e d  t o  t h e  f o r e g o i n g  i n s t r u m e n t  a n d  w h o  i s  k n o w n  t o  m e ,  

a c k n o w l e d g e d  b e f o r e  m e  o n  t h i s  d a y  t h a t  t h e  f a c t s  a l l e g e d  i n  t h e  f o r e g o i n g  a r e  t r u e  a n d  c o r r e c t  t o  

t h e  b e s t  o f  h i s  k n o w l e d g e ,  i n f o n n a t i o n  a n d  b e l i e f  o n  t h i s ^ l ^ V t  d a y  g f  T w i d l ,  2 0 1 5 .

f L U O - '
N o t a r y  P u b l i c
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S t a t e  o f  A l a b a m a  

U n i f i e d  J u d i c i a l  S y s t e m  

F o r m  C R - 6 5  7 / 2 0 1 4

P E T I T I O N  F O R  E X P U N G E M E N T  O F  

R E C O R D S

C a s e  N o .  D C - 2 0 1 3 - 0 0 1 4 3 4

I N  T H E  C I R C U I T  C O U R T  O F  S H E L B Y  

/

( N a m e  o f  C o m i t y )

. C O U N T Y ,  A L A B A M A

S T A T E  O F  A L A B A M A  V .  B U R T O N  W .  N E W S O M E  

D e f e n d a n t / P e t i t i o n e r

I  I  M U N I C I P A L I T Y  O F .

D e f e n d a n t / P e t i t i o n e r

V .

( I ^ a m e  o f  M u i i i c i p a l i t y ) ( N a u m )

C A S E  N U M B E R  D C - 2 0 1 3 - 0 0 1 4 3 4

C H A R G E  M E N A C I N G

( N a m e  o r  D e s c r i b e  t h e  O f f e n s e ;  O n l y  O n e  O f f e n s e  p e r  P e t i t i o n )

I ,  t h e  a b o v e - n a m e d  D e f e n d a n t / P e t i t i o n e r ,  w a s  c h a r g e d  w i t h  t h e  a b o v e - n a m e d  O f f e n s e  w h i c h  i s  ‘ ,

[  /  I a  m i s d e m e a n o r  c r i m i n a l  o f f e n s e .

I  j  a  v i o l a t i o n .

I  I  a  t r a f f i c  v i o l a t i o n .  ■

I  j  a  m u n i c i p a l  o r d i n a n c e  v i o l a t i o n ,

j  j  a  n o n - v i o l e n t  f e l o n y .

I  h e r e b y  f i l e  t h i s  p e t i t i o n  w i t h  t h e  c i r c u i t  c o u r t  i n  o r d e r  t o  h a v e  t h e  r e c o r d s  r e l a t i n g  t o  t h e  a b o v e  c h a r g e  e x p u n g e d  f o r  o n e  o f  t h e  

f o l l o w i n g  c i r c u m s t a n c e s :

I  /  c h a r g e  w a s  d i s m i s s e d  w i t h  p r e j u d i c e .

I I T h e  c h a r g e  w a s  n o  b i l l e d  b y  a  g r a n d  J u r j ' .

I  1 1  w a s  f o u n d  n o t  g u i l t y  o f  t h e  c h a r g e .

□  ( N o n  f e l o n y  o n l y )  T h e  c h a r g e  w a s  d i s m i s s e d  w i t h o u t  p r e j u d i c e  m o r e  t h a n  t w o  y e a r s  a g o  a n d  w a s  n o t  r e f i i e d ,  a n d  I  h a v e  n o t  b e e n  

c o n v i c t e d  o f  a n y  o t h e r  f e l o n y  o r  m i s d e m e a n o r  c r i m e ,  a n y  v i o l a t i o n ,  o r  a n y  t r a f f i c  v i o l a t i o n ,  e x c l u d i n g  m i n o r  t r a f f i c  v i o l a t i o n s ,  

d u r i n g  t h e  p r e v i o u s  t w o  y c a r e .

r n  ( N o n - v i o l e n t  F e l o n y  o n l y )  T h e  c h a r g e  t v a s  d i s m i s s e d  a f t e r  s u c c e s s f u l  c o m p l e t i o n  o f  a  d r u g  c o u r t  p r o g r a m ,  m e n t a l  h e a l t h  c o u r t  

p r o g r a m ,  d i v e r s i o n  p r o g r a m ,  v e t e r a n ’ s  c o u r t ,  o r  a n y  c o u r t - a p p r o v e d  d e f e r r e d  p r o s e c u t i o n  p r o g r a m  a f t e r  o n e  y e a r  f r o m  

s u c c e s s f u l  c o m p l e t i o n  o f  t h e  p r o g r a m .
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D O C m 4 E N T 1 2 3

S t a t e  o f  A l a b a m a  

U n i f i e d  J u d i c i a l  S y s t e m  

F o r m  C R - 6 S  7 / 2 0 1 4

P E T I T I O N  F O R  E X P U N G E M E N T  O F  

R E C O R D S

C a s e  N o .  D C - 2 0 1 3 - Q Q 1 4 3 4

I  I  ( N o n - v i o f e i U  F e h t 7y  o n l y )  T h e  c h a r g e  w a s  d i s m i s s e d  w i t h o u t  p r e j u d i c e  m o r e  t h a n  f i v e  y e a r s  a g o ,  w a s  n o t  r e f i i e d ,  a n d  1  h a v e  n o t  

b e e n  c o n v i c t e d  o f  a n y  o t h e r  f e l o n y  o r  m i s d e m e a n o r  c r i m e ,  a n y  v i o l a t i o n ,  o r  a n y  t r a f f i c  v i o l a t i o n ,  e x c l u d i n g  m i n o r  t r a f f i c  

v i o l a t i o n s ,  d u r i n g  t h e  p r e v i o u s  f i v e  y e a r s .

I I  ( N o n - v i o l e n t  F e l o n y  o n l y )  N i n e t > ^  d a y s  h a v e  p a s s e d  f r o m  t h e  d a t e  o f  d i s m i s s a l  w i t h  p r e j u d i c e ,  n o - b i l l ,  a c c j u i t t a l ,  o r  n o l l e  p r o s e q u i  

a n d  t h e  c h a r g e  h a s  n o t  b e e n  r e f i l e d .

A t t a c h e d  t o  t h i s  p e t i t i o n  i s  a  c e r t i f i e d  r e c o r d  o f  a r r e s t ,  d i s p o s i t i o n ,  o r  t h e  c a s e  a c t i o n  s u m m a i y  f r o m  t h e  a p p r o p r i a t e  a g e n c y  f o r  t h e  

c o u r t  r e c o r d  I  s e e k  t o  h a v e  e x p u n g e d ,  a s  w e l l  a s  a  c e r t i f i e d  o f f i c i a l  c r i m i n a l  r e c o r d  o b t a i n e d  f r o m  t h e  A l a b a m a  C r i m i n a l  J u s t i c e  

I n f o r m a t i o n  C e n t e r .  .

I  a m  p r o v i d i n g  t h e  f o l l o w i n g  a d d i t i o n a l  i n f o r m a t i o n  a s  r e q u i r e d  b y  A c t #  2 0 1 4 - 2 9 2  ( c o d i f i e d  a t  A l a .  C o d e  1 9 7 5 ,  §  1 5 - 2 7 - 1  e t s e q . ) :

!  w a s  c h a r g e d  w i t h  m e n a c i n g  a n d  a  w a r r a n t  w a s  i s s u e d  f o r  m v  a r r e s t .  O n  M a y  2 , 2 0 1 4 . 1  w a 5  . a r r e s t e d j 3 V L a _ S h e l b v  C o u n t y  P e p u t y , -------------

a n d  b o o k e d  i n t o  S h e l b v  C o u n t s ^  J a i l . _________________________________ ______ _________________________________________________________________________________ ___________________________________________________________________________________________

_____________________________________________________________________ _______________________________________________________________________( s p e c i f y  w h a t  c r i m i n a l  c h a r g e s  f r o m  t h e  r e c o r d  a r e  t o  b e  c o n s i d e r e d ,

f u r t h e r  s p e c i f y  t h e  a g e n c y  o r  d e p a r t m e n t  t h a t  m a d e  ( h e  a r r e s t  a n d  a n y  a g e n c y  o r  d e p a r t m e n t  w h e r e  t h e  p e t i t i o n e r  w a s  b o o k e d  o r  w a s  

i n c a r c e r a t e d  o r  d e t a i n e d  p u r s u a n t  t o  t h e  a r r e s t  o r  c h a r g e  s o u g h t  t o  b e  e x p u n g e d ) .  F u r t h e r ,  1  h a v e  s a t i s f i e d  a n d  p a i d  i n  f u l l  a l !  t e r m s  

a n d  c o n d i t i o n s ,  i n c l u d i n g  c o u r t  o r d e r e d  r e s t i t u t i o n ,  i n c l u d i n g  i n t e r e s t ,  t o  a n y  v i c t i m  o r  t h e  A l a b a m a  C r i m e  V i c t i m s  C o m p e n s a t i o n  

C o m m i s s i o n ,  a s  w e l l  a s  c o u r t  c o s t s ,  f i n e s ,  o r  s t a t u t o r y  f e e s  o r d e r e d  b y  t h e  s e n t e n c i n g  c o u r t  t o  h a v e  b e e n  p a i d ,  a b s e n t  a  f i n d i n g  o f  

i n d i g e n c y  b y  t h e  c o u r t  .

i  s w e a r  o r  a f f i r m ,  u n d e r  t h e  p e n a l t y  o f  p e r j u i y ,  t h a t  I  h a v e  s a t i s f i e d  t h e  r e q u i r e m e n t s  s e t  o u t  i n  A c t  #  2 0 1 4 - 2 9 2  ( c o d i f i e d  a t  A l a .  C o d e  

1 9 7 5 ,  §  1 5 - 2 7 - 1  e t  s e q . )  t h a t  I p r e v i o u s l y  a p p l i e d  f o r  a n  e x p u n g e m e n t  i n  a n y  o t h e r  j u r i s d i c t i o n ,  s p e c i f i c a l l y

_  a n d ,  i f l  h a v e  a p p l i e d  f o r  a n  e x p u n g e m e n t  i n  a n y  o t h e r

j u r i s d i c t i o n ,  t h e  e x p u n g e m e n t  w a s  p r e v i o u s l y  |  |  g r a n t e d  d e n i e d .

D a t e

S W O R N  T O  A N D  S U B S C R I B E D  B E F O R E  M E :

S i g n a t u r e  o f  P e t i t i o n e r

D a t e P e r s o n  A i U h o r i c e d  t o  A d m i n i s t e r  O a t h s
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D O C U M E N T  1 2 3

A ppend iK  C -  C h a p te r  2 6 S -X -2 In structions fo r  Law  E n fo rcem en t O ffic ia l
A l a b a m a  C r i m i n a l  J u s t i c e  I n f o r m a t i o n  C e n t e r

t a k i n g  t h e  a p p l i c a n t ' s  f i n g e r p r i n t s  o n

FBI " A p p l ic a n t "  F in g e r p r in t  C a rd

c e n te r  o f f u s t k e F D - 2 5 8  ( R e v  1 2 - 1 0 - 0 7 )

In  acc o rd a n ce  w ith  A la b a m a  la w  a n d  th e  p ro c e d u re s  e s ta b lis h e d  in  S e c tio n  2 6 5 -X -2  o f  th e  A la b a m a  

A d m in is tra t iv e  Code, in d iv id u a l c itizens  m a y  re q u e s t a n d  m a y  b e  p ro v id e d  w i th  c lass ifiab le  s ets  o f  th e ir  o w n  

f in g e rp rin ts  t o  a cc o m p a n y  a  r e q u e s t f o r  h is /h e r  o w n  A la b a m a  c rim in a l h is to ry  rec o rd  in fo rm a tio n  (C H R I) f r o m  

th e  A la b a m a  C rim in a l Justice In fo rrn a t io n  C e n te r  ( A Q IC ) .

. .  O n e  o f  t h e  r e q u i r e m e n t s  f o r  a n  i n d i v i d u a l  t o  r e q u e s t  t h e i r  o w n  c r i m i n a l  h i s t o r y  r e c o r d  i n f o r m a t i o n  i s  t h a t  t h e  

i n d i v i d u a l  t o  p r o v i d e  A O I C  w i t h  a  c l a s s i f i a b l e  s e t  o f  h i s  o r  h e r  o w n  f i n g e r p r i n t s  ( t a k e n  b y  a n  a u t h o r i z e d  l a w  

e n f o r c e m e n t  a g e n c y  w i t h  a n  F B I - i s s u e d  O R I )  w i t h  h i s  o r  h e r  a p p l i c a t i o n  t o  R e v i e w  o r  C h a l l e n g e  h i s  o r  h e r  o w n  

A l a b a m a  c r i m i n a l  h i s t o r y .  T h i s  p e r m i t s  p o s i t i v e  i d e n t i f i c a t i o n  a n d  i n s u r e s  t h a t  t h e  p r o p e r  c r i m i n a l  r e c o r d  i s  r e v i e w e d  

a n d / o r  c h a l l e n g e d .

. .  T h e  i n d i v i d u a l  y o u  a r e  f i n g e r p r i n t i n g  s h o u l d  p r o v i d e  p r o p e r  I d e n t i f i c a t i o n  t o  y o u r  a g e n c y  u p o n  r e q u e s t .

' .  T h e  i n d i v i d u a l ' s  f i n g e r p r i n t s  s h o u l d  b e  t a k e n  b y  l a w  e n f o r c e m e n t  o n  a n  F B I  " A p p l i c a n t "  F i n g e r p r i n t  C a r d  ( i . e .  b l u e  

'  c a r d ) .  P l e a s e  i n s u r e  t h a t  y o u r  a g e n c y ' s  n a m e  a n d  O R I ,  A N D  y o u r  n a m e  a n d  t e l e p h o n e  n u m b e r ,  a r e  i n c l u d e d  o n  t h e  

c o m p l e t e d  f i n g e r p r i n t  c a r d .  A  s a m p l e  o f  t h e  F B I  " A p p l i c a n t "  F i n g e r p r i n t  C a r d  F D - 2 5 8  ( R e v  1 2 - 1 0 - 0 7 )  f o r  y o u r  r e f e r e n c e  

p u r p o s e s  i s  p r o v i d e d  b e l o w .

3 .  P l e a s e  r e t u r n  t h e  c o m p l e t e d  f i n g e r p r i n t  c a r d  t o  t h e  a p p l i c a n t ,  a s  i t  i s  t h e  A P P L I C A N T ' S  r e s p o n s i b i l i t y  t o  m a i l  t h e  

c o m p l e t e d  C H R I  r e q u e s t  f o r m ,  a l o n g  w i t h  h i s / h e r  o w n  f i n g e r p r i n t  c a r d  a n d  t h e  o t h e r  r e q u i r e d  d o c u m e n t s  t o :

A l a b a m a  C r i m i n a l J u s t i c e  I n f o r m a t i o n  C e n t e r  

P . O .  B o x  3 0 0 5 6 0

M o n t g o m e r y ,  A l a b a m a  3 6 1 3 0 - 0 6 6 0 ,  A T T N :  D i r e c t o r

4 .  I f  y o u  h a v e  a n y  q u e s t i o n s ,  p l e a s e  c a l l  t h e  C r i m e  S t a t i s t i c s  a n d  I n f o r m a t i o n  D i v i s i o n  o f  t h e  A l a b a m a  C r i m i n a l  J u s t i c e

I n f o r m a t i o n  C e n t e r  a t  ( 3 3 4 )  5 1 7 - 2 4 5 0 .  T o  r e q u e s t  b l a n k  F B I  A P P L I C A N T  c a r d s ,  y o u r  l a w  e n f o r c e m e n t  a g e n c y  m a y  

c o n t a c t  t h e  F B I ' s  I d e n t i f i c a t i o n  a n d  I n v e s t i g a t i v e  S e r v i c e s  S e c t i o n ' s  C u s t o m e r  S e r v i c e  G r o u p  a t  ( 3 0 4 )  6 2 5 - 5 5 9 0  o r  b y  e 

m a i l  a t  l i a i s o n i a i e o . E o v __________________________________________________________________________________________________________ _________________________________________________________ _____________________________________________

A p p n n d i x  C  -  C h a p t e r  2 6 S - X - 2  -  A t  A d m i n i s t r a t i v e  C o d e  -  E f f e c t i v e  J u n e  1 1 ,  2 0 1 2
AumWIACmMIH/tllUSncElllFOIlMMIOnCEtlTEIl
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D O C m C E N T  1 2 3

A p p e n d ix  B -  C h a p te r  2 6 5 -X -2 Applicant Instructions
AlabamaCn'mInalJustIa Information Center

F o r  c o m p l e t i n g  t h e  ACJIC A p p l i c a t i o n  t o  R e v i e w  o r  

C h a l l e n g e  A l a b a m a  C r im in a l  H is t o r y  R e c o r d

center of justice i n f o r m a t i o n

I n  o r d e r  f o r  y o u r  r e q u e s t  t o  r e v i e w ,  c h a l l e n g e  o r  a p p e a l  y o u r  A l a b a m a  c r i m i n a l  h i s t o r y  r e c o r d  i n f o r m a t i o n  t o  b e  p r o c e s s e d  b y  t h e  

A l a b a m a  C r i m i n a l  J u s t i c e  i n f o r m a t i o n  C e n t e r  ( A Q I C ) ,  y o u  m u s t  c o m p l e t e  t h e  A O I C A p p l i c a t i o n  t o  R e v i e w  o r  C h a l l e n g e  A L  C r i m i n a l  

H i s t o r y  R e c o r d  I n f o r m a t i o n  I n  a c c o r d a n c e  w i t h  t h e  f o l l o w i n g  i n s t r u c t i o n s ;

1 .  Y o u r  a p p l i c a t i o n  m u s t i n c l u d e  O N E  C O P Y  o f  a t  l e a s t  o n e  o f  t h e  f o l l o w i n g f o r m s o f y o u r  o w n  v a l i d  p h o t o  i d e n t i f i c a t i o n :

a .  A  v a l i d  u n e x p i r e d  U n i t e d  S t a t e s  s t a t e - i s s u e d  p h o t o  d r i v e r  l i c e n s e  o r  p h o t o  I D  ( n o n - d r i v e r )  c a r d ;

b .  A  v a l i d  u n e x p i r e d  U n i t e d  S t a t e s  A c t i v e  D u t y ,  R e t i r e e  o r  R e s e r v i s t  m i l i t a r y  I D  c a r d  ( D D  F o r m  2  o r  2 A ) ;

c .  A  v a l i d  u n e x p i r e d  U n i t e d  S t a t e s  M i l i t a r y  D e p e n d e n t  I D  c a r d  ( f o r  s p o u s e  o r  c h i l d r e n  o f  A c t i v e  D u t y  M i l i t a r y  p e r s o n n e l ) ;

d .  A  v a l i d  u n e x p i r e d  U n i t e d  S t a t e s  C i t i z e n s h i p  a n d  I m m i g r a t i o n  S e r v i c e  D o c u m e n t a t i o n ,  w h i c h  m a y  i n c l u d e  e i t h e r :

i .  C e r t i f i c a t e  o f  N a t u r a l i z a t i o n  N - 5 5 0 ,  N - S 7 0 ,  N - 5 7 8 ;  o r  

i f .  C e r t i f i c a t e  o f  O t i z e n s h i p  N - 5 6 0 ,  N - 5 6 1 ,  N - 6 4 5

e .  A  v a l i d  u n e x p i r e d  U n i t e d  S t a t e s  P a s s p o r t ;  o r

f .  A  v a l i d  u n e x p i r e d  F o r e i g n  P a s s p o r t  w h i c h  m e e t s  t h e  f o l l o w i n g  r e q u i r e m e n t s :

i .  A  f o r e i g n  p a s s p o r t  m u s t  c o n t a i n  a  V a l i d  U n i t e d  S t a t e s  V i s a  o r  i - 9 4  t o  b e  u s e d  a s  a  p r i m a r y  p r o o f  o f  

i d e n t i f i c a t i o n ;  o r

i i .  A  f o r e i g n  p a s s p o r t ,  n o t  I s s u e d  i n  E n g l i s h ,  m u s t  b e  t r a n s l a t e d  a n d  a c c o m p a n i e d  b y  a  C e r t i f i c a t e  o f  A c c u r a t e  

T r a n s l a t i o n .  P a s s p o r t s  a r e  n o t  a c c e p t a b l e  I f  u n - t r a n s l a t e d  I n t o  E n g l i s h  a n d / o r  e x p i r e d .

2 .  Y o u r  a p p l i c a t i o n  m u s t  I n c l u d e  t h e  r e q u i r e d  $ 2 5 . 0 0  a d m i n i s t r a t i v e  f e e  i n  t h e  f o r m  o f  o n l y  a  c a s h i e r ’ s  c h e c k  o r  a  m o n e y  o r d e r  m a d e  

p a y a b l e  t o  t h e  " S t a t e  o f  A l a b a m a "  ( s o r r y - p e r s o n a l  a n d / o r  b u s i n e s s  c h e c k s  a r e  n o t  a c c e p t e d ) . ;  a n d

3 .  Y o u r  a p p l i c a t i o n  m u s t  i n c l u d e  a  c l a s s i f i a b l e  s e t  o f  y o u r  o w n  f i n g e r p r i n t s ,  t a k e n  b y  a n  a u t h o r i z e d  l a w  e n f o r c e m e n t  a g e n c y  w i t h  a n  

F B I - i s s u e d  O r i g i n a t i n g  A g e n c y  N u m b e r  ( O R I ) .

a .  T h e  f i n g e q s r i n t s  a c c o m p a n y i n g  y o u r  a p p l i c a t i o n  s h o u l d  b e  p r o v i d e d  t o  A D I C  o n  a n  o f f i c i a l  F B I - a p p r o v e d  " A p p l i c a n t "  

f i n g e r p r i n t  c a r d  o r  a  F B I - a p p r o v e d  A P I S  p r i n t o u t  o f  a n  o f f i c i a l  " A p p l i c a n t "  f i n g e r p r i n t  c a r d  ( i . e . ,  F B I  b l u e  c a r d )  c o l l e c t e d  b y  

a n  a p p r o v e d  ( a w  e n f o r c e m e n t  a g e n c y  w i t h  a  v a l i d  F B I  O R I .  T h i s  p e r m i t s  p o s i t i v e  i d e n t i f i c a t i o n  a n d  i n s u r e s  t h a t  t h e  p r o p e r  

c r i m i n a l  r e c o r d  i s  r e v i e w e d .

b .  D e t a i l s  f o r  t h e  f i n g e r p r i n t i n g  a g e n c y  m a y  b e  f o u n d  i n  A P P E N D I X  C .

4 .  I f  y o u r  a p p l i c a t i o n  i n c l u d e s  a  C H A L L E N G E  o f  a n y  p a r t  o f  y o u r  C H R l  m a i n t a i n e d  b y  A Q I ^  P A R T  11 o f  t h e  a p p l i c a t i o n  m u s t  i n c l u d e ,  a t  

a  m i n i m u m :

a .  T h e  c h a r g e  a n d  D A T E  o f  e a c h  s p e c i f i c  a r r e s t  o r  d i s p o s i t i o n  b e i n g  c h a l l e n g e d ;

b .  , T h e  N a m e  o f  t h e  A R R E S T I N G  A G E N C Y  O R  C O U R T f o r  e a c h  a r r e s t  o r  d i s p o s i t i o n  b e i n g  c h a l l e n g e d ;

c .  A  l i s t i n g  o f  e a c h  s p e c i f i c  a r r e s t  o r  d i s p o s i t i o n  b e i n g  c h a l l e n g e d ;

d .  T h e  d e t a i l s  r e l a t e d  t o  w h y  e a c h  s p e c i f i c  a r r e s t  i s  i n c o r r e c t  o r  i n c o m p l e t e ;

e .  W h a t  t h e  a p p l i c a n t  b e l i e v e s  t o  b e  t h e  c o r r e c t  I n f o r m a t i o n  f o r  e a c h  a r r e s t  o r  d i s p o s i t i o n  b e i n g  c h a l l e n g e d ;

f .  W h e r e  t h e  a p p l i c a n t  o b t a i n e d  w h a t  h e / s h e  b e l i e v e s  t o  b e  t h e  c o r r e c t  s u p p o r t i n g  i n f o r m a t i o n  ( I f  a p p l i c a b l e ) ;  a n d

g .  O f f i c i a l  d o c u m e n t a t i o n  f r o m  t h e  a r r e s t i n g  a g e n c y  o r  c o u r t  ( i f  a p p l i c a b l e )  t o  s u p p o r t  e a c h  a r r e s t  o r  d i s p o s i t i o n  b e i n g  

c h a l l e n g e d .

5 .  Y o u r  c o m p l e t e d  r e q u e s t  a n d  a l l  o f  t h e  r e q u i r e d  d o c u m e n t a t i o n  s h o u l d  b e  m a i l e d  t o :

A l a b a m a  C r i m i n a l  J u s t i c e  I n f o r m a t i o n  C e n t e r  

P . O .  B o x  3 0 0 6 6 0

M o n t g o m e r y ,  A l a b a m a  3 6 1 3 0 - 0 5 6 0  

A T T N :  D i r e c t o r

P l e a s e  a l l o w  a  m i n i m u m  o f  5 - 1 0  b u s i n e s s  d a y s  f r o m  t h e  d a t e  t h e  a p p l i c a t i o n  i s  r e c e i v e d  b y  A C J I C  f o r  A O I C  t o  p r o c e s s  y o u r  r e q u e s t  f o r  

r e v i e w .  R e q u e s t s  t o  C h a l l e n g e  C H R I  i n f o r m a t i o n  d o  N O T  f a l l  u n d e r  t h i s  t i m e f r a m e ,  a s  t h e y  r e q u i r e  a d d i t i o n a l  r e s e a r c h ,  c o n t a c t  a n d  

v e r i f i c a t i o n  w i t h  t h e  a r r e s b ' n g  a g e n c i e s ,  e t c .  I f  y o u  h a v e  a n y  q u e s t i o n s  c o n c e r n i n g  d i i s  p r o c e d u r e ,  y o u  m a y  c o n t a c t  t h e  A l a b a m a  C r i m i n a l  

J u s t i c e  I n f o r m a t i o n  C e n t e r  b y  c a l l i n g  ( 3 3 4 )  5 1 7 - 2 4 0 0 .

A p p e n d i x  B - C h a p t e r  2 6 5 - X - 2 - A L  A d m i n i s t r a t i v e  C o d e - E f f e c t i v e  J u n e  1 1 , 2 0 1 2 AUBAMA CftIMIMAl JUSmCCiMRSRMATIOM CCtfTER
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A p p e n d i x  A  -  C h a p t e r  2 6 5 - X - 2 A labam a  Crim inal Justice Information Center

A l a b a m a  C r i m i n a l  J u s t i c e  I n f o r m a t i o n  C e n t e r Application to Review or Challenge

/fflMOIC Alabama Criminal History Record
of the center of Justice | p r Information

PART II: R equest to  Challenge CHRI m a in ta in e d  by ACJIC

A n ind iv idual m a y  C ha lleng e  o r  A ppea l a n y  p o rtio n  o f  his o r h e r  o w n  C rim in a l H is to ry  R ecord  In fo rm a tio n  (CHRI) 

m a in ta in e d  by th e  A la b a m a  C rim in a l Justice In fo rm a tio n  C en ter t h a t  he  o r  she b e lieves  to  b e  in c o m p le te  o r  

in a c c u ra te . This m ay  be  re q u e s te d  by co m p le tin g  th e  A Q IC  A p p lic a tio n  to  R e v ie w  o r  C h a ile n g eA L  C rim in a l 

H is to ry  R ecord In fo rm a tio n  a n d  re tu rn in g  it  a lo n g  w ith  th e  re q u ire d  d o c u m e n ta tio n  to  A Q IC  w ith in  o n e  c a le n d a r  

y e a r  o f  th e  d a te  o f  th e  A G IC  response to  th e  in d iv id ua l's  re q u e s t t o  re v ie w  CHRI.

P lease  A TTACH IN  W R IT IN G  t o  th is  c o m p le te d  a p p lic a tio n  th e  fo l lo w in g  in fo rm a t io n  re g a rd in g  EACH a rre s t  

a n d /o r  d isp o s itio n  y o u  w is h  to  c h a lle n g e :

1 . T h e  ch arg e  a n d  D A TE  o f  each  specific  a rre s t o r  d isposition  be in g  c ha llen ged ;

2 . T h e  N a m e  o f  t h e  A R R E S TIN G  A G E N C Y  O R  C O U R T f o r  e ach  a rre s t o r  d isposition  be in g  challenged;

3 . A  lis tin g  o f  e a c h  s p e c ific  a rre s t  o r  d isp o s itio n  b e in g  cha llen ged ;

4 . T h e  d e ta ils  r e la te d  t o  w h y  each  s p e c ific  a rre s t  is in co rre c t o r  in c o m p le te ;

5 . W h a t  th e  a p p lic a n t b e lie v e s  t o  b e  th e  c o rre c t in fo rm a t io n  f o r  e a c h  a rre s t  o r  d isp o s itio n  be in g  

challenged;

6 . W h e r e  th e  a p p lic a n t  o b ta in e d  w h a t  h e /s h e  b e lie v e s  t o  b e  th e  c o rre c t s u p p o rtin g  in fo rm a tio n  ( if  

a p p licab le ); and

7 . O ffic ia l d o c u m e n ta t io n  fro m  th e  a rre s tin g  a g e n c y  o r  c o u rt ( i f  a p p iic a b le ) to  s u p p o rt each a rre s t o r  

disp ositio n  b e in g  c h a lle n g e d .

P lease  m a il y o u r  c o m p le te d  a p p lic a tio n , a lo n g  w ith  th e  re q u ire d  d o c u m e n ta t io n  to :

A la b a m a  C rim in a l J us tice  In fo r m a t io n  C e n te r  

P .O . B ox 3 0 0 6 6 0

M o n tg o m e ry , A la b a m a  3 6 1 3 0 -0 5 6 0  

A T T N : D ire c to r

T h e  ACJiC A p p lic a tio n - to  R e v ie w  o r  C h a llen g e  AL C rim in a l H is to ry  R ecord  In fo rm a tio n  w ill be re v ie w e d  b y  an  

A G IC  o ffic ia l, a long  w ith  th e  d o c u m e n ta tio n  p ro v id e d . T h e  a p p lic a n t w ill b e  n o tif ie d  as p ro m p tly  as possib le  o f  

th e  resu lts  o f  th e  c h a lle n g e  a n d  you  m a y  a p p e a l a dec is io n  th a t  is u n s a tis fa c to ry  to  yo u  a ccord ing  t o  th e  

p ro c e d u re s  es ta b lis h e d  b y t h e  A G IC  C om m iss io n . _________________  ___________

Q u es tio n s ?  C o n ta c t th e  A la b a m a  C rim ina l Justice In fo rm a tio n  C e n te r 's  C rim e  S tatis tics  a n d  In fo rm a tio n  D iv is ion  

by calling  3 3 4 -5 1 7 -2 4 5 0 . A G IC 's  n o rm a l business hours a re  M o n d a y  th ro u g h  Friday, 

f r o m  8 :0 0  a .m . u n til 5 :0 0  p .m . C en tra l S ta n d a rd  T im e  (CST).

P a g e  2  o f  2  A p p e n d i x  A  -  C h a  p t e r  2 6 5 - X - 2  -  A L  A d m i n i s t r a t i v e  C o d e  -  E f f e c t i v e  J u n e  1 1 , 2 0 1 2 AUB&M& CRIMiNAlJUSnCEiNFORMATION CEffTER
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D O C U N ' E N T  1 2 3

Appendix A -  C hapter 265-X -2 A l a b a m a  C r i m i n a l  J u s t i c e  I n f o r m a t i o n  C e n t e r

Alabama Crm)!naUiist}(£ Information & nter Application to Review or Challenge
Alabama Criminal History Record

center o f justice Information

PART 1: Applicant Information

Full N a m e  (First, M id d le , Last, S u ffix ): Burton Wheeler NeWSOme

A p p lic a n t C u rre n t A ddress : 7450 Dunnavant Valley Road 

C ity : Leeds 

A lia s  o r  N ic k n a m e (s ):

state: A lab am a . Z ip  C ode:

S ocial S e cu rity  N u m b e r:  255-27-7001____

Race: [T lW h ite  O B ia c k  □  A sian  □  In d ian  

C u rre n t D riv e r ’s License N u m b e r:  9 3 0 3 1 3 2

___________________ S e x /6 e n d e r :  O M a le  D  F e m ale

D a te  o f  B ir th : 9 6 6 ____________(m o n th /d a te /y e o r j

a  O th e r  (p lease  s p e c ify ) .

Issuing S ta te :

c u r r e n t  e -m a il address : b urt@ neW S O m elaw llC .C O m  

H o m e  P h o n e # :  ( \________________________________

W o rk  P h o n e  # : f 2 0 5  ) 7 4 7 - 1 9 7 2

C e llP h o r ie # :  ( 2 0 5  ) 6 5 7 - 6 5 7 9  

Extension:____________________ __

1. M y  r e q u e s t is t o  (c h e c k  a l l  t h a t  apply)-.

[7 ]  R eview  a copy o f m y CHRI m aintained by A Q IC ;

□  C hallenge specific  ite m s  in  m y  CHRI m a in ta in e d  b y  A a i C  (s ee  re q u ire m e n ts  in P a rt  I I  o f  th is  a p p lic a tio n ). 

0  Receive a  Certified Official Criminal Record as required to file a  Petition for Expungement of Record.

2.  In c lu d e d  w ith  m y  A p p lic a t io n  a r e  th e  fo l lo w in g  ite m s ;

0  T h e  re q u ire d  c o p y  o f  m y  v a lid  p h o to  id e n tif ic a tio n  (see "A p p e n d ix  A "  f o r  a p p lica tion  in s truc tio ns  fo r  

re q u ire m e n ts  a n d  f o r  a c c e p te d  fo r m s  o f  id e n tif ic a tio n ).

B  T h e  re q u ire d  $ 2 5 .0 0  a d m in is tra tiv e  fe e  (m u s t b e  in  th e  fo r m  o f  a  m o n e y  o rd e r  o r  Cashiers checks  

m a d e  p a y a b le  to  th e  S TATE O F A LA B A M A ). ■

1 3  A  classifiab le  c o p y  o f  m y  o w n  fin g e rp rin ts  ta k e n  by  la w  e n fo rc e m e n t as req u ire d  (p lease  see  

"A ppend ix  C  f o r  instructions).

I f  t h e  a b o v e  r e f e r e n c e d  i n d i v i d u a l ,  h e r e b y  r e q u e s t  t o  R e v i e w  o r  C h a l l e n g e  r a y  A l o b o m a  c r i m i n a l  h i s t o r y  r e c o r d  i n f o r m a t i o n  ( C H R I )  

m a i n t a i n e d  b y  t h e  A l o b o m o  C r i m i n a l  J u s t i c e  I n f o r m a t i o n  C e n t e r ,  A l a b a m a ' s  o f f i c i a l  c r i m i n a l  h i s t o r y  r e p o s i t o r y .  B y  s i g n i n g  b e l o w  a n d  

s u b m i t t i n g  t h i s  a p p l i c a t i o n ,  J  h e r e b y  v e r i f y  t h a t  t h e  i n f o r m a t i o n  l i s t e d  i n  m y  a p p l i c a t i o n  a n d  i n  t h e  a t t a c h e d  d o c u m e n t a t i o n  i s  c o r r e c t ,  t  

a l s o  a c k n o w l e d g e  t h a t  I  u n d e r s t a n d  t h a t ,  i n  a c c o r d a n c e  w i t h  S e c t i o n  4 1 - 9 - 6 0 1  o f  t h e  C o d e  o f  A l a b a m a  1 9 7 5 ,  t h a t  a n y  p e r s o n  w h o  w i l l f u l l y  

r e q u e s t s ,  o b t a i n s  o r ^ s e e k s  t o  o b t a i n  c r i m i n a l  o f f e n d e r  r e c o r d  i n f o r m a t i o n  u n d e r  f a l s e  p r e t e n s e s ,  o r  w h o  w i l l f u l l y  c o m m u n i c a t e s  o r  s e e k s  t o  

c o m m u n i c a t e  c r i m i n a l  o f f e n d e r  r e c o r d  i n f o r m a t i o n  t o  a n y  a g e n c y  o r  p e r s o n  w i t h o u t  a u t h o r i z a t i o n ,  m a y  b e  g u i l t y  o f  a  f e l o n y ,  a n d  s h a l l  b e  

f i n e d  n o t  l e s s  t h a n  $ 5 , 0 0 0  n o r  m o r e  t h a n  $ 1 0 , 0 0 0  o r  i m p r i s o n e d  i n  t h e  s t a t e  p e n i t e n t i a r y  f o r  n o t  m o r e  t h a n  f i v e  y e a r s  o r  b o t h .  § 4 1 - 9 - 6 0 1 ,  

C o d e  o f  A l a .  ( 1 9 7 5 ) .

A p p lic a n t S ig n a tu re _ D a te _

P a g e  1  o f  2 . . . . .  A p p e n d i x  A  -  C h a p t e r  2 5 5 - X * 2  -  A l  A d m i n l s t f  a t i v e  C o d e  -  E f f e c t i v e  J u n e  1 1 . 2 0 1 2
Aubam a  CwmikaU ustjce Information Center
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D O C U M E N T  1 2 3

M y  C o m m i s s i o n  e x p i r e s :

J i B s K t r  C h « i

N t U r T f a b U t  A h b t m a  S U t *  K t  I ^ e  

,  Î Ce!SsdR>MBĵ mOclQb«r4,2SI$

h f  R o b e r t  E .  L u s k .  J r _______________

R O B E R T  E .  L U S K ,  J R .  ( L U S 0 0 5 )

A t t o r n e y  f o r  P l a i n t i f f s :  B U R T  W .  N E W S O M E  

a n d  N E W S O M E  L A W ,  L L C .

L U S K  L A W  F I R M ,  L L C  

P .  0 .  B o x  1 3 1 5  

F a i r h o p e ,  A L  3 6 5 3 3  

2 5 1 - 4 7 1 - 8 0 1 7  

2 5 1 - 4 7 8 - 9 6 0 1  F a x  

r l u s k @ l u s k l a - w f i r m l l c . c o m

C e r t i f i c a t e  o f  S e i - v i c e

I  h e r e b y  c e r t i f y  t h a t  I  h a v e  f i l e d  e l e c t r o n i c a l l y  a n d  s e r v e d  a  c o p y  o f  t h e  f o r e g o i n g  u p o n  

t h e  b e l o w  l i s t e d  p a r t i e s  t o  t h i s  a c t i o n  b y  p l a c i n g  a  c o p y  o f  s a m e  i n  t h e  U n i t e d  S t a t e s  M a i l ,  

p o s t a g e  p r e p a i d  a n d  p r o p e r l y  a d d r e s s e d ,  t i l l s  t l i e  2i s i  d a y  o f  A p r i l ,  2 0 1 5 .

S .  A l l e n  B a l t e r  

A m e l i a  K .  S t e i n d o r f f  

B a l c h  &  B i n g h a m  

1 9 0 1  S i x t h  A v e n u e  N o r t h  

S u i t e  1 5 0 0

B i r m i n g h a m ,  A L  3 5 2 0 3

J a m e s  E .  H i l l ,  J r .

H i l l ,  W e i s s k o p f  &  H i l l  

M o o d y  P r o f e s s i o n a l  B l d g  

2 6 0 3  M o o d y  P a r k w a y  - 

S u i t e  2 0 0

M o o d y ,  A l a b a m a  3 5 0 0 4

R o b e r t  R o n n l u n d  ■

P . O .  B o x  3 8 0 5 4 8  

B i r m i n g h a m ,  A L  3 5 2 3 8

/ s /  R o b e r t  E .  L u s k .  J r .

R O B E R T  E .  L U S K ,  J R .  ( L U S 0 0 5 )  

A t t o n i e y  f o r  P l a i n t i f f s
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E X C E R P T S  F R O M

N E W S O M E  R U L E  5 9  M O T I O N  I N  C I V I L  C A S E

( E x h i b i t  S  t o  “ R e s p o n s e  o f  B u r t  W .  N e w s o m e  t o  M o t i o n  o f  J o h n  B u l l o c k  to  

U s e  C o n t e n t s  o f  E x p u n g e d  E i l e d ”  d e l i v e r e d  t o  B o n i t a  D a v i d s o n  o n  J u n e  1 , 2 0 1 6 )

9 0
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e l e c t r o n i c a l l y  F I L E D  

f l f f i v )  9 / 2 8 / 2 0 1 5  4 : 2 9  P M

O l - C V - 2 0 1 5 - 9 0 0 1 9 0 . 0 0  

C I R C U I T  C O U R T  O F  

J E F F E R S O N  C O U N T Y ,  A L A B A M A  
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B U R T  W .  N E W S O M E  a n d  

N E W S O M E  L A W ,  L L C

P l a i n t i f f s ,

V .

C L A R K  A N D R E W  C O O P E R  

E T A L

D e f e n d a n t s .

P L A I N T I F F S ’  M O T I O N  T O  A L T E R .  A M E N D .

O R  V A C A T E  O R D E R S  O P  D I S M I S S A L .

O R  I N  T H E  A L T E R N A T I V E .  T O  G R A N T  A  N E W  T R I A L

C o m e  n o w  t h e  p l a i n t i f f s ,  B u r t  W .  N e w s o m e  a n d  N e w s o m e  L a w  L L C ,  a n d  m o v e  t h e  c o u r t  

p u r s u a n t  t o  r u l e  5 9  o f  t h e  A l a b a m a  R u l e s  o f  C i v i l  P r o c e d u r e  t o  a l t e r ,  a m e n d ,  o r  v a c a t e  t h e  o r d e r s  

d a t e d  A u g u s t  3 1 ,  2 0 1 5 ,  d i s m i s s i n g  a U  o f  t h e  p l a i n t i f f s ’ c l a i m s  a g a i n s t  a U  d e f e n d a n t s  a n d  d e n y i n g  

t h e i r  m o t i o n  t o  r e c o n s i d e r  t h e  d i s m i s s a l  o f  t h e i r  c l a i m s  a g a i n s t  d e f e n d a n t s  B u l l o c k  a n d  S e i e r ,  o r  i n  

t h e  a l t e r n a t i v e ,  t o  g r a n t  t h e m  a  n e w  t r i a l .  T h i s  m o t i o n  i s  b a s e d  o n  a l l  d o c u m e n t s  o f  r e c o r d  a n d  t h e  

A f f i d a v i t  o f  R o b e r t  E .  L u s k ,  J r .  ( E x h i b i t  1 )  a n d  t h e  A f f i d a v i t  o f  B u r t  W .  N e w s o m e  ( E x h i b i t  2 )  a n d  

t h e  a t t a c h m e n t s  t h e r e t o  ( e x h i b i t s  A - H ) ,  a U  o f  w h i c h  a r e  a t t a c h e d  h e r e t o  a n d  f i l e d  h e r e w i t h .  A s  

g r o u n d s  f o r  t h i s  m o t i o n ,  t h e  p l a i n t i f f s  s h o w  t h e  c o u r t  t h e  f o l l o w i n g ,  s e p a r a t e l y  a n d  s e v e r a l l y ;

1 .  T h e  c o u r t  e r r e d  i n  g r a n t i n g  t h e  M o t i o n s  t o  D i s m i s s  o f  t h e  d e f e n d a n t s  C l a i b o r n e  P .  

S e i e r  a n d  J o h n  W .  B u l l o c k ,  J r ,  a n d  i n  d e n y i n g  t h e  P l a i n t i f f s ’  M o t i o n s  t o  R e c o n s i d e r  t h e  

D i s m i s s a l s ,  b e c a u s e  t h e  s o l e  b a s i s  a s s e r t e d  f o r  d i s m i s s a l  w a s  a  “ D e f e r r e d  P r o s e c u t i o n  a n d  

R e l e a s e  A g r e e m e n t , ”  a n d  t h i s  w a s  n o t  a  s u f f i c i e n t  g r o u n d  o r  b a s i s  t o  d i s m i s s  t h e  p l a i n t i f f s ’  

c l a i m s ,  f o r  t h e  r e a s o n s  s t a t e d  b e l o w ,  s e p a r a t e l y  a n d  s e v e r a l l y :

1
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( a )  C o u n t  Xin o f t h e  A m e n d e d  C o m p l a i n t  a l l e g e s  t h a t  “ t h e  d e f e n d a n t s  J o l m  B u l l o c k  a n d / o r  

C l a i b o r n e  S e i e r  .  .  .  m a d e  f a l s e  r e p r e s e n t a t i o n s  t o  N e w s o m e  r e g a r d i n g  t h e  t r u e  n a t u r e  o f  l i i s  

c r i m i n a l  c h a r g e s , ”  t h e r e b y  i n d u c i n g  h i m  t o  s i g n  t h e  r e l e a s e  ( D o c u m e n t  6 9 ,  ^  9 7 ) .  “ A  r e l e a s e  

o b t a i n e d  b y  f r a u d  i s  v o i d , ”  T a y l o r  v .  B o r o u g h ,  5 4 7  S o .  2 d  5 3 6 , 5 4 0  ( A l a .  1 9 8 9 ) .

I n  r u l i n g  o n  a  m o t i o n  t o  d i s m i s s ,  t h e  “ c o u r t  m u s t  a c c e p t  t h e  a l l e g a t i o n s  o f t h e  c o m p l a i n t  a s  

t r u e . ”  E x  p a r t e  R e t i r e m e n t  S y s t e m s  o f  A l a b a m a ,  S . C .  N o .  1 1 4 0 1 7 0  ( A l a ,  J u n e  1 2 ,  2 0 1 5 ) .  T l i e  

d e f e n d a n t s  d i d  n o t  f i l e  a  M o t i o n  f o r  S u m m a r y  J u d g m e n t ,  s u p p o r t e d  b y  a f f i d a v i t s  o r  o t h e r  

e v i d e n t i a r y  m a t e r i a l ,  r e b u t t i n g  t h e  p l a i n t i f f s ’  c l a i m s  o f  f r a u d .  “ A  s u m m a r y - j u d g m e n t  m o v a n t  d o e s  

n o t  d i s c h a r g e  h i s  i n i t i a l  b u r d e n  t o  c h a l l e n g e  t h e  s u f f i c i e n c y  o f  t h e  e v i d e n c e  o f  a  n o n m o v a n t ’ s  c l a i m  

b y  s i m p l y  i g n o r i n g  t h e  c l a i m . ”  F r e e  v  L a s s e t e r ,  3 1  S o .  3 d  8 5 ,  9 0  ( A l a .  2 0 0 9 ) .  A s  a  r e s u l t ,  t h e r e  

w a s  n o  v a l i d  b a s i s  f o r  d i s m i s s i n g  t h e  p l a i n t i f f s ’  c l a i m s .

T h e  c o u r t  c o n s i d e r e d  a n  a l m o s t  i d e n t i c a l  f a c t  s i t u a t i o n  i n  U n d e n v o o d  v .  A l l s t a t e  I m u r a n c e  

C o . ,  5 9 0  S o .  2 d  2 5 8  ( A l a .  1 9 9 1 ) .  T h e  p l a i n t i f f s  s u e d  A l l s t a t e  f o r  u n i n s u r e d  m o t o r i s t  b e n e f i t s ;  

A l l s t a t e  f i l e d  a  M o t i o n  t o  D i s m i s s  s u p p o r t e d  b y  a  r e l e a s e ;  a n d  t h e  p l a i n t i f f s  a l l e g e d  t h a t  t h e  r e l e a s e  

w a s  p r o c u r e d  b y  f r a u d .  T h e  t r i a l  c o u r t  d i s m i s s e d  t h e  p l a i n t i f f s ’  c a s e ,  b u t  t h e  A l a b a m a  S u p r e m e  

C o u r t  r e v e r s e d :

T h e  p l a i n t i f f s ,  A n t h o n y  D .  U n d e r w o o d  a n d  M a u r e e n  K .  U n d e r w o o d ,  s u e d  A l l s t a t e  

I n s u r a n c e  C o m p a n y  f o r  u n i n s u r e d  m o t o r i s t  b e n e f i t s  f o r .  p e r s o n a l  i n j u r i e s  s u f f e r e d  b y  M r .  

U n d e n v o o d  a n d  l o s s  o f  c o n s o r t h m i  s u f f e r e d  b y  M r s .  U n d e r w o o d .

A l l s t a t e  f i l e d  a  m o t i o n ' t o  d i s m i s s  t h e  U n d e r w o o d s ’  c o m p l a i n t  p u r s u a n t  t o  A l a .  R .  C i v .  P . ,  

R u l e  1 2 ( b ) ( 6 ) ,  a n d  s u b m i t t e d  a  r e l e a s e  o f  t h e  u n i n s u r e d  m o t o r i s t  b e n e f i t s  s i g n e d  b y  t h e  

U n d e r w o o d s  a n d  s t a t i n g  o n  i t s  f i i c e  t h a t  i t  w a s  a  “ f u l l  a n d  f i n a l ”  s e t t l e m e n t  o f  a l l  c l a i m s .  

A l l s t a t e  c l a i m e d  i t  h a d  r e i m b u r s e d  t h e  d e d u c t i b l e  t o  t h e  U n d e r w o o d s  a n d  h a d  s e t t l e d  t h e  

u n i n s u r e d  m o t o r i s t  c l a i m  f o r  p e r s o n a l  i n j u r y .

T h e  t r i a l  c o u r t  h e l d  a  h e a r i n g  o n  A l l s t a t e ’ s  m o t i o n  b u t  t o o k  n o  t e s t i m o n y ,  a n d  n e i t h e r  p a r t y  

f i l e d  a n y  a f f i d a v i t s .  I n  r e s p o n s e  t o  A l l s t a t e ’ s  m o t i o n ,  t h e  U n d e r w o o d s  f i l e d  n o  c o u n t e r 

a f f i d a v i t s ,  b u t  d i d  o b t a i n  p e r m i s s i o n  f r o m  t h e  c o u r t  t o  a m e n d  t h e i r  c o r n u l a i n t  t o  a l l e g e  t h a t  

t h e  r e l e a s e  w a s  p r o c u r e d  b v  f r a u d .  S u b s e q u e n t l y ,  A l l s t a t e  f i l e d  a n o t h e r  m o t i o n  t o  d i s m i s s .

9 2

E x h i b i t  1 5  t o  N e w s o m e  P e t i t i o n  0 9 2



D O C U M E N T  2 6 3

r e s t a t i n g  t h e  s a m e  g r o u n d s  i t  h a d  p r e v i o u s l y  s t a t e d ,  a n d  a t t a c h e d  t o  t h e  m o t i o n  t h e  s a m e  

d r a f t  a n d  r e l e a s e  t h a t  i t  h a d  a t t a c h e d  t o  i t s  f i r s t  m o t i o n .  A l l s t a t e  f i l e d  n o  a f f i d a v i t s  o r  o t h e r  

e v i d e n c e  t o  n e g a t i v e  t h e  a l l e g a t i o n s  i n  t h e  a m e n d e d  c o m p l a i n t  t h a t  t l i e  r e l e a s e  w a s  o b t a i n e d  

b y  f r a u d .

T h e  c o u r t  c o n d u c t e d  a n o t h e r  h e a r i n g  o n  A l l s t a t e ’ s  m o t i o n .  N o  t e s t i m o n y  w a s  t a k e n  a n d  n o  

a f f i d a v i t s  w e r e  f i l e d  a t  t h i s  h e a r i n g  e i t h e r .  T h e  t r i a l  c o u r t  g r a n t e d  A l l s t a t e ’ s  m o t i o n ,  a n d  

t l i e  U n d e r v ' o o d s  a p p e a l e d .

B e c a u s e  A l l s t a t e  f i l e d  m a t t e r s  o u t s i d e  t h e  p l e a d i n g s  i n  s u p p o r t  o f  i t s  R u l e  1 2 ( b ) ( 6 )  m o t i o n ,  

w e  t r e a t  i t  a s  a  R u l e  5 6  m o t i o n  f o r  s u m m a r y  j u d g m e n t .  A s  p r e v i o u s l y  s t a t e d ,  A l l s t a t e  

s u p p o r t e d  i t s  R u l e  1 2 ( W 6 1  m o t i o n  o n l y  w i t h  t h e  s e t t l e m e n t  d r a f t  a n d  t h e  r e l e a s e  s i g n e d  b v  

t h e  U n d e r w o o d s  . . .

H a d  A l l s t a t e  i n  t h i s  c a s e  f i l e d  a d m i s s i b l e  e v i d e n c e  i n  s u p p o r t  o f  i t s  m o t i o n  f o r  s u m m a r y  

j u d g m e n t ,  a s  p e r m i t t e d  b y  R u l e  5 6 ,  s e t t i n g  o u t  a l l  o f  t h e  r e p r e s e n t a t i o n s  i t  h a d  m a d e  b e f o r e  

t l i e  e x e c u t i o n  o f  t h e  r e l e a s e ,  a n d  t h a t  t h e  e v i d e n c e -  n e g a t i v e d  t h e  U n d e r w o o d s ’ a l l e g a t i o n s  

t h a t  t h e  r e l e a s e  w a s  p r o c u r e d  b y  f r a u d ,  t h e n  t h e  U n d e r w o o d s  c o u l d  n o t  h a v e  r e l i e d  u p o n  

t l i e  m e r e  a l l e g a t i o n s  o f  t h e i r  a m e n d e d  c o m p l a i n t .  C f .  R a y  v .  M i d f i e l d  P a r k ,  I n c . ,  s u p r a .  

A l l s t a t e  d i d  n o t  d o  t h i s ;  t h e r e f o r e ,  i t  f a i l e d  t o  s u s t a i n  i t s  b u r d e n  o f  s h o w i n g  t h a t  n o  g e n u i n e  

i s s u e  o f  f a c t  r e m a i n e d  i n  t h e  c a s e .

B a s e d  o n  t h e  f o r e g o i n g ,  t h e  j u d g m e n t  o f  t h e  t r i a l  c o u r t  i s  d u e  t o  b e ,  a n d  i t  i s  h e r e b y ,  

r e v e r s e d ,  a n d  t h e  c a u s e  i s  r e m a n d e d  ( 5 9 0  S o .  2 d  a t  2 5 8 - 5 9 ) .

F a c t u a l l y ,  t h i s  c a s e  i s  i n d i s t i n g u i s h a b l e  f r o m  U n d e n v o o d .  T h e  p l a i n t i f f s  f i l e d  a  c o m p l a i n t  

j u s t  a s  i n  U n d e r w o o d ' ,  t h e  d e f e n d a n t s  f i l e d  a  m o t i o n  t o  d i s m i s s  a n d  a  r e l e a s e  j u s t  a s  i n  U n d e n v o o d ' ,  

t h e  p l a i n t i f f s  a m e n d e d  t h e i r  c o m p l a i n t  a n d  a l l e g e d  f r a u d  j u s t  a s  i n  U n d e r w o o d ' ,  a n d  t h e  d e f e n d a n t s  

f a i l e d  t o  r e b u t  t h e  p l a i n t i f f s ’  f r a u d  c l a i m  j u s t  a s  i n  U n d e r w o o d .

( b )  C o u n t  X I I  o f  t h e  A m e n d e d  C o m p l a i n t  a l l e g e s ,  ‘ N e w s o m e  w a s  u n a w a r e  o f  t h e  

c o n s p i r a c y  t o  b r i n g  f a l s e  c r i m i n a l  c h a r g e s  a g a i n s t  l u m  a t  t h e  t i m e  h e  s i g n e d  t h e  r e l e a s e ”  ( D o c u m e n t  

6 9 ,  ^  9 5 ) .  “ A l t h o u g h  p a r t i e s  m a y  e x e c u t e  a n  a g r e e m e n t  t h a t  w i l l  r e l e a s e  c l a i m s  o r  d a m a g e s  n o t  

p a r t i c u l a r l y  c o n t e m p l a t e d ,  t h e  p a r t i e s ’ i n t e n t  t o  d o  s o  m u s t  b e  c l e a r l y  e x p r e s s e d  i n  t h e  a g r e e m e n t . ”  

M i n n i f i e l d v .  A s h c r a f t ,  9 0 3  S o .  2 d  8 1 8 ,  8 2 7  ( A l a .  C i v . - A p p .  2 0 0 4 ) .

T h e  r e l e a s e  d o e s  n o t  e x p r e s s  a n  i n t e n t  t o  r e l e a s e  “ u n k n o w n  c l a i m s , ”  a n d  t h e  d e f e n d a n t s  

o f f e r e d  n o  e v i d e n c e  t o  r e b u t  p l a i n t i f f s ’  a l l e g a t i o n  t h a t  h e  w a s  u n a w a r e  o f  t h e  c o n s p i r a c y  t o  f a l s e l y
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c h a r g e  h i m  w i t h  a  c r i m e  w h e n  h e  s i g n e d  t h e  r e l e a s e .  “ A  s u m m a r y - j u d g m e n t  m o v a n t  d o e s  n o t

d i s c h a r g e  l i i s  i n i t i a l  b u r d e n  t o  c h a l l e n g e  t h e  s u f f i c i e n c y  o f  t h e  e v i d e n c e  o f  a  n o n m o v a n t ’ s  c l a i m

b y  s i m p l y  i g n o r i n g  t h e  c l a i m . ”  F r e e  v  L a s s e t e r ,  3 1  S o .  3 d  8 5 , 9 0  ( A l a .  2 0 0 9 ) .

( c )  T h e  r e l e a s e  o n  w h i c h  t h e  d e f e n d a n t s  r e l y  i s  a  “ r e l e a s e - d i s m i s s a l  a g r e e m e n t . ”  “ I n

e x c h a n g e  f o r  t h i s  r e l e a s e ,  t l i i s  c a s e  w i l l  b e  e i t h e r  d i s m i s s e d  i m m e d i a t e l y ,  o r  p u r s u a n t  t o  c o n d i t i o n s

n o t e d  a b o v e . ”  T h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  c o n s i d e r e d  t h e  v a l i d i t y  o f  s u c h  a g r e e m e n t s  i n

T o M n  o f  N e w t o n  V .  R u m e i y ,  1 0 7  S .  C t .  1 1 8 7  ( 1 9 8 7 ) .

T h e  c o u r t  h e l d  t h a t  t h e  v a l i d i t y  o f  s u c h  a g r e e m e n t s  m u s t  b e  d e t e r m i n e d  o n  a  c a s e - b y - c a s e

b a s i s .  T h e  p l u r a l i t y  o p i n i o n  f o u n d  t h a t  t h e  p a r t i c u l a r  r e l e a s e  i n  t h a t  c a s e  w a s  e n f o r c e a b l e  b e c a u s e

t h r e e  f a c t o r s  w e r e  s a t i s f i e d :  “ [ W ] e  c o n c l u d e  t h a t  [ 1 ]  t h i s  a g r e e m e n t  w a s  v o l u n t a r y .  [ 2 ]  t h a t  t h e r e

i s  n o  e v i d e n c e  o f  p r o s e c u t o r i a l  m i s c o n d u c t ,  a n d  [ 3 ]  t h a t  e n f o r c e m e n t  o f  t h i s  a g r e e m e n t  w o u l d  n o t

a d v e r s e l y  a f f e c t  t h e  r e l e v a n t  p u b l i c  i n t e r e s t s ”  ( 1 0 7  S .  C t .  a t  1 1 9 5 ) .  T h e  p r o p o n e n t  o f  s u c h  a  r e l e a s e

m u s t  “ p r o v e ”  t h e s e  t h r e e  f a c t o r s  a s  a  c o n d i t i o n  o f  e n f o r c e m e n t  ( 1 0 7  S .  C t .  a t  1 1 9 6 ) .  T h e  d e f e n d a n t s

o f f e r e d  n o  e v i d e n c e  t o  m e e t  t h i s  b u r d e n  o f  p r o o f .

I n  C o u g l e n  v .  C o o t s ,  5  F . 3 d  9 7 0 , 9 7 3  ( 6 *  C i r .  1 9 9 3 ) ,  t h e  S i x t h  C i r c u i t  r e v e r s e d  t h e  d i s m i s s a l

o f  a  p l a i n t i f f ’ s  c l a i m s  b a s e d  o n  a  r e l e a s e - d i s m i s s a l  a g r e e m e n t .  T h e  c o u r t  h e l d ,

[ T ] h e  R u m e r y  o p i n i o n  i n s t r u c t s  u s  t h a t  b e f o r e  a  c o u r t  p r o p e r l y  m a y  c o n c l u d e  t h a t  a  

p a r t i c u l a r  r e l e a s e - d i s m i s s a l  a g r e e m e n t  i s  e n f o r c e a b l e ,  i t  m u s t  s p e c i f i c a l l y  d e t e r m i n e  t h a t  

( 1 )  t h e  a g r e e m e n t  w a s  v o l u n t a r y ;  ( 2 )  t h e r e  w a s  n o  e v i d e n c e  o f  p r o s e c u t o r i a l  m i s c o n d u c t ;  

a n d  ( 3 )  e n f o r c e m e n t  o f  t h e  a g r e e m e n t  w i l l  n o t  a d v e r s e l y  a f f e c t  r e l e v a n t  p u b l i c  i n t e r e s t s .  

T h e  b u r d e n  o f  p r o  v i n e  e a c h  o f t h e s e  p o i n t s  f a l l s  u p o n  t h e  p a r t v i n  t h e  S e c .  1 9 8 3  a c t i o n  w h o  

s e e k s  t o  i n v o k e  t h e  a g r e e m e n t  a s  a  d e f e n s e .

H e r e ,  t h e  d i s t r i c t  c o u r t  d i d  n o t  c o n d u c t  t h e  a n a l y s i s  c a l l e d  f o r  b v  R u m e r v .  I n s t e a d ,  t h e  c o u r t  

c o n c l u d e d  t h a t  “ s u c h  r e l e a s e s  h a v e  b e e n  h e l d  n o t  t o  b e  a g a i n s t  p u b l i c  p o  l i c y  i n . . .  R u m e r y , ”  

a n d ,  i n  e f f e c t ,  t r e a t e d  t h e  r e l e a s e  a s  p r e s u m p t i v e l y  v a l i d .

I n P a t t e r s o n  v .  C i t y  o f A h - o n ,  N o .  1 3 - 4 3 2 1  ( 6 t h  C i r .  J u l y  2 2 , 2 0 1 5 ) ,  t h e  S i x t h  C i r c u i t  a g a i n  

r e v e r s e d  t h e  d i s m i s s a l  o f  a  p l a i n t i f f s  c l a i m s  b a s e d  o n  a  r e l e a s e - d i s m i s s a l  a g r e e m e n t :

U U U U M t N  1 2bi
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U U U U M b N  1  2bi

R u m e i y  r e q u i r e s  t h a t ,  i n  o r d e r  f o r  a  c o u r t  t o  f i n d  l a c k  o f p r o s e c u t o r i a l  m i s c o n d u c t ,  t h e  p a r t y  

i n v o k i n g  a  r e l e a s e - d i s m i s s a l  a g r e e m e n t  a s  a  d e f e n s e  m u s t  p r e s e n t  e v i d e n c e  o f  a  l e g i t i m a t e  

c r i m i n a l  j u s t i c e  r e a s o n  f o r  c o n d i t i o n i n g  t h e  p l e a  a g r e e m e n t  o n  a  r e l e a s e .

I n  C a i n  v .  B o r o u g h ,  1  F . 3 d  3 7 7 ,  3 8 3  ( 3 r d  C i r .  1 9 9 3 ) ,  t h e  T h i r d  C i r c u i t  r e v e r s e d  t h e

d i s m i s s a l  o f  a  p l a i n t i f f s  c l a i m s  b a s e d  o n  a  r e l e a s e - d i s m i s s a l  a g r e e m e n t :

A s  w e  h a v e  e x p l a i n e d ,  b e c a u s e  t h e  D i s t r i c t  A t t o r n e y  m a d e  n o  c a s e - s p e c i f i c  s h o w i n g  t h a t  

t h e  p u b l i c  i n t e r e s t  w a s  s e r v e d  b y  o b t a i n i n g  t h e  r e l e a s e ,  t h e  d i s t r i c t  c o u r t  e r r e d  b y  

d e t e r m i n i n g  t h a t  a s  a  m a t t e r  o f  l a w  t h e  p u b l i c  i n t e r e s t  r e q u i r e m e n t  w a s  s a t i s f i e d .  W e  w i l l  

r e v e r s e  t h e  g i ' a n t  o f  s u m m a r y  j u d g m e n t  f o r  t h e  d e f e n d a n t s . . .

F i n a l l y ,  i n  S t a m p s  v ,  T a y l o r ,  2 1 8  M i c h .  A p p ,  6 2 6 ,  6 3 5 ,  5 5 4  N . W . 2 d  6 0 3 ,  6 0 7  ( 1 9 9 6 ) ,  t h e  

M i c h i g a n  c o u r t  r e v e r s e d  t h e  d i s m i s s a l  o f  a  p l a i n t i f f s  c l a i m s  b a s e d  o n  a  r e l e a s e - d i s m i s s a l  

a g r e e m e n t :

■ I n  t h e  p r e s e n t  c a s e ,  t h e  t r i a l  c o u r t  d i d  n o t  a n a l y z e  t h e  r e l e v a n t  f a c t o r s  e s t a b l i s h e d  b y  

R u m e t y .  I n s t e a d ,  t h e  t r i a l  c o u r t  u p h e l d  t h e  r e l e a s e  s i m p l y  b e c a u s e  i t  w a s  a p p l i c a b l e  a n d  

u n a m b i g u o u s .  A c c o r d i n g l y ,  w e  r e v e r s e  a n d  r e m a n d  w i t h  i n s t r u c t i o n s  f o r  t h e  t r i a l  c o u r t  t o  

m a k e  t h e  s p e c i f i c  e v a l u a t i o n s  c a l l e d  f o r  b y  t h i s  o p i n i o n .

T h e s e  c a s e s  e s t a b l i s h  t h a t  t h e  b u r d e n  o f p r o o f  i m p o s e d  b y  i s  a n  e v i d e n t i a r y  b u r d e n

a n d  t h a t  a  r e l e a s e  i t s e l f  c a n n o t  m e e t  t h a t  b u r d e n .  T h e  d e f e n d a n t s  m u s t  o f f e r  e v i d e n c e .  A l t h o u g h  

R u m e r y  w a s  a  1 9 8 3  a c t i o n ,  t h e  p l a i n t i f f s  c l a i m s  w e r e  s i m i l a r  t o  t h o s e  a s s e r t e d  b y  N e w s o m e .  T h e  

p l a i n t i f f  i n  R u m e i y  “ a l l e g e d  t h a t  t h e  t o w n  a n d  i t s  o f f i c e r s  h a d  v i o l a t e d  l i i s  c o n s t i t u t i o n a l  r i g h t s  b y  

a r r e s t i n g  h i m ,  d e f a m i n g  h i m ,  a n d  i m n r i s o n i n g  h i m  f a l s e l y . ”  N e w s o m e  a l l e g e s  t h a t  B u l l o c k  a n d  

. S e i e r  m a l i c i o u s l y  p r o s e c u t e d  h i m  ( c o u n t  I ) ,  a b u s e d  t h e  l e g a l  p r o c e s s  f o r  a n  i m p r o p e r  p u r p o s e  

( c o u n t  I I ) ,  a n d  c a u s e d  h i m  t o  b e  f a l s e l y  i m p r i s o n e d  ( c o u n t  I I I ) .

T l i i s  c o u r t  s h o u l d  a p p l y  t h e  R u m e r y  a n a l y s i s  t o  t h e  v a l i d i t y  t h e  o f  r e l e a s e - d i s m i s s a l  

a g r e e m e n t  j u s t  a s  t h e  M i c h i g a n  c o u r t  d i d  i n  S t a m p s .  H e r e ,  t h e  d e f e n d a n t s  o f f e r e d  n o  e v i d e n c e  t o  

p r o v e  c o m p l i a n c e  w i t h  a n y  o f  t h e  R u m e r y  f e c t o r s .  C o n s e q u e n t l y ,  t h e  c o u r t  e r r e d  i n  r e l y i n g  o n  t h e  

r e l e a s e  a s  b a s i s  f o r  d i s m i s s i n g  t h e  p l a i n t i f f s ’  c l a i m s
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2 .  T h e  c o u H  e r r e d  i n  d i s m i s s i n g  t h e  p l a i n t i f f s ’  c l a i m  t h a t  t h e  r e l e a s e  w a s  o b t a i n e d  b y  

f r a u d  ( c o u n t s  X n ~ X m )  b e c a u s e  n o  p a r t y  f i l e d  a  M o t i o n  t o  D i s m i s s ,  M o t i o n  f o r  J u d g m e n t  o n  

t h e  P l e a d i n g s ,  o r  M o t i o n  f o r  S u m m a r y  a s s e r t i n g  a n y  g r o u n d  o r  r e a s o n  t h a t  t h e  f r a u d  c o u n t s  

s h o u l d  b e  d i s m i s s e d .  T h e  c o u r t ’ s  d i s m i s s a l  o f  t h e s e  c o u n t s  w i t h o u t  s u c h  a  m o t i o n  d e n i e d  t h e  

p l a i n t i f f s  d u e  p r o c e s s  o f  l a w .

I r v M o o r e  v .  P r u d e n t i a l  R e s i d e n t i a l  S e r v i c e s  L t d ,  8 4 9  S o .  2 d  9 1 4 ,  9 2 7  ( A l a .  2 0 0 2 ) ,  t h e  c o u r t  

h e l d ,  ‘ T h e  t r i a l  c o u r t  v i o l a t e s  t h e  r i g h t s  o f  t h e  n o n m o v i n g  p a r t y  i f  i t  e n t e r s  a  s u m m a r y  j u d g m e n t  

o n  i t s  o w n ,  w i t h o u t  a n y  m o t i o n  h a v i n g  b e e n  f i l e d  b y  a  p a r t y . ”

3 .  S e c t i o n  1 5 - 2 7 - 6  o f  t h e  A l a b a m a  C o d e  p r o v i d e s  t h a t  a n y o n e  w h o  “ u s e s ”  t h e  c o n t e n t s  

o f  a n  e x p u n g e d  f i l e  w i t h o u t  a  c o u r t  o r d e r  i s  g u i l t y  o f  a  C l a s s  B  m i s d e m e a n o r .  T h e  “ D e f e r r e d  

P r o s e c u t i o n  a n d  R e l e a s e  A g r e e m e n t ”  o n  w h i c h  t h e  c o u r t  b a s e d  i t s  d i s m i s s a l  o f  t h e  c l a i m s  

a g a i n s t  B u l l o c k  a n d  S e i e r  i s  p a r t  o f  t h e  “f i l e ”  c o n c e r n i n g  N e w s o m e ’s  a r r e s t ,  a n d  t h a t  f i l e  h a s  

b e e n  e x p u n g e d .  A s  a  m a t t e r  o f  t h e  p u b l i c  p o l i c y  e x p r e s s e d  i n  t h e  e x p u n g e m e n t  s t a t u t e ,  

“ e x p u n g e d  r e c o r d s ”  a r e  n o t  a  l a w f u l  b a s i s  f o r  d i s m i s s i n g  N e w s o m e ’s  c l a i m s .

T h e  r e c o r d s  a n d  f i l e  c o n c e r n i n g  N e w s o m e ’ s  a r r e s t  f o r  m e n a c i n g  w e r e  e x p u n g e d  b y  o r d e r  

o f  t h e  C i r c u i t  C o u r t  o f  S h e l b y  C o u n t y  o n  S e p t e m b e r  1 0 , 2 0 1 5 ,  i n  c a s e  n u m b e r  C C  2 0 1 5 - 0 0 0 1 2 1 . 0 0  

( S e e  O r d e r  o f  C i r c u i t  C o u r t  o f  S h e l b y  C o u n t y ,  A l a b a m a  d i r e c t i n g  t h a t  a n y  a n d  a l l  r e c o r d s  

o f  t h e  c h a r g e ,  a r r e s t  a n d  i n c a r c e r a t i o n  b e  e x p u n g e d  a t t a c h e d  a s  E x h i b i t  “ H ”  t o  t h e  N e w s o m e  

A f f i d a v i t ) .  S e c t i o n  1 5 - 2 7 - 6 ( b )  o f  t h e  A l a b a m a  C o d e  s t a t e s ,  “ A f t e r  t h e  e x p u n g e m e n t  o f  r e c o r d s  

p u r s u a n t  t o  s u b s e c t i o n  ( a ) ;  t h e  p r o c e e d i n g s  r e g a r d i n g  t h e  c h a r g e  s h a l l  b e  d e e m e d  n e v e r  t o  h a v e  

o c c u r r e d . ”  S e c t i o n  1 5 - 2 7 - 1 6 ( a )  f u r t h e r  p r o v i d e s ,  ’

N o t w i t h s t a n d i n g  a n y  o t h e r  p r o v i s i o n  o f  t h i s  c h a p t e r ,  a n  i n d i v i d u a l  w h o  k n o w s  a n

e x p u n g e m e n t  o r d e r  w a s  g r a n t e d  p u r s u a n t  t o  t h i s  c h a p t e r  a n d  w h o  i n t e n t i o n a l l y  a n d

m a l i c i o u s l y  d i v u l g e s ,  m a k e s  k n o w n ,  r e v e a l s ,  g i v e s  a c c e s s  t o ,  m a k e s  p u b l i c ,  u s e s ,  o r

U U U U M J l N l  2 6 3
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o t h e r w i s e  d i s c l o s e s  t h e  c o n t e n t s  o f  a n  e x p u n g e d  f i l e  w i t h o u t  a  c o u r t  o r d e r ,  o r  p x i r s u a n t  t o  a  

p r o v i s i o n  o f  t h i s  c h a p t e r ,  s h a l l  b e  g u i l t y  o f  a  C l a s s  B  m i s d e m e a n o r .

“ U s e ”  o f  t h e  “ D e f e n - e d  P r o s e c u t i o n  a n d  R e l e a s e  A g r e e m e n t ”  i s  n o w  a  c r i m i n a l  o f f e n s e .  

T h e  e x p u n g e m e n t  s t a t u t e  e x p r e s s e s  a  b r o a d ,  s o c i a l  p o l i c y  t o  r e s t o r e  t h e  f o r m e r ,  c r i m i n a l  d e f e n d a n t  

t o  t h e  c o n d i t i o n  t h a t  w o u l d  h a v e  e x i s t e d  i f  n o  c r i m i n a l  c h a i ' g e  h a d  e v e r  b e e n  f i l e d .  D i s m i s s i n g  

N e w s o m e ’ s  c l a i m s  a r i s i n g  f r o m  a n  e x p u n g e d  a r r e s t  -  o r  p e r m i t t i n g  t h e  p r i o r  d i s m i s s a l  t o  s t a n d  -  

b a s e d  o n  a  r e l e a s e  t h a t  h a s  i t s e l f  b e e n  e x p u n g e d  t h w a r t s  t h e  p o l i c y  o f  t h e  e x p u n g e m e n t  s t a t u t e .

4 .  T h e  c o u r t  e r r e d  i n  h o l d i n g  t h a t  “ D e f e r r e d  P r o s e c u t i o n  a n d  R e l e a s e  A g r e e m e n t ”  

o p e r a t e d  t o  r e l e a s e  C l a i b o r n e  P .  S e i e r  b e c a u s e  t h e  d o c u m e n t  a p p l i e s  o n l y  t o  n a m e d  e n t i t i e s  o r  

p a r t i e s ,  a n d  S e i e r  i s  n o t  n a m e d  i n  t h e  d o c u m e n t  a s  a  p a i i y  o r  b e n e f i c i a r y .

S e c t i o n  8 8 5 ( 1 )  o f  t h e  R e s t a t e m e n t  ( S e c o t ^ d )  o f  T o r t s  s t a t e s ,  “ A  v a l i d  r e l e a s e  o f  o n e  

t o r t f e a s o r  f r o m  l i a b i l i t y  f o r  a  h a r m ,  g i v e n  b y  t h e  i n j u r e d  p a r t y ,  d o e s  n o t  d i s c h a r g e  o t h e r s  l i a b l e  f o r  

t h e  s a m e  h a r m ,  u n l e s s  i t  i s  a g r e e d  t h a t  i t  w i l l  d i s c h a r g e  t h e m . ” * T h e  r e l e a s e  c o n t a i n s  n o  a g r e e m e n t  

t o  d i s c h a r g e  S e i e r .  ■

5 .  T h e  c o u r t  e r r e d  i n  h o l d i n g  t h a t  “ D e f e r r e d  P r o s e c u t i o n  a n d  R e l e a s e  A g r e e m e n t ”  

o p e r a t e d  t o  r e l e a s e  C l a i b o r n e  P .  S e i e r  b e c a u s e  t h e  d o c u m e n t  d o e s  n o t  r e l e a s e  t h e  “ a g e n t s  a n d  

e m p l o y e e s ”  o f  “ c o m p l a i n a n t s  [ o r ]  m t n e s s e s .

A l t h o u g h  t h e  r e l e a s e  r e f l e c t s  a n  i n t e n t  t o  r e l e a s e  t h e  “ a g e n t s  a n d  e m p l o y e e s ”  o f  “ S h e l b y

C o u n t y , ”  “ t h e  S h e r i f f  o f  s a i d  C o u n t y , ”  “ l a w  e n f o r c e m e n t  o r  i n v e s t i g a t i v e  a g e n c i e s , ”  a n d  “ t h e

p u b l i c  d e f e n d e r , ”  t h e  r e l e a s e  d o e s  n o t  d i s c h a r g e  t h e  “ a g e n t s  a n d  e m p l o y e e s ”  o f  a n y  o t h e r  e n t i t y :

T h e  D e f e n d a n t  d o e s  h e r e b y  g r a n t  a  f o i l ,  c o m p l e t e  a n d  a b s o l u t e  r e l e a s e  o f  a l l  c i v i l  a n d  

c r i m i n a l  c l a i m s  s t e m m i n g  d i r e c t l y  o r  i n d i r e c t l y  f r o m  t l i i s  c a s e  t o  t h e  S t a t e  o f  A l a b a m a ,  i t s  

a g e n t s  a n d  e m p l o y e e s :  t o  S h e l b y  C o u n t y ,  A l a b a m a ,  i t s  a g e n t s  a n d  e m p l o y e e s ,  i n c l u d i n g ,  

b u t  n o t  l i m i t e d  t o  t h e  S h e r i f f  o f  s a i d  C o u n t y ,  h i s  a g e n t s  a n d  e m p l o y e e s ,  t o  a n y  o t h e r  l a w

•  T h e  A l a b a m a  c o u r t  r e l i e d  o n  s e c t i o n  8 8 5  o f  t h e  R e s t a t e m e n t  m E x  p a r t e  G o l d s e n ,  7 8 3  S o .  2 d  5 3 ,  

5 5  ( A l a .  2 0 0 0 ) ,  a n d  L o w r y  v .  G a r r e t t ,  7 9 2  S o .  2 d  1 1 1 9 , 1 1 2 2  ( A l a .  C i v .  A p p .  2 0 0 1 ) .
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t o  r e i n s t a t e  a l l  o f  t h e i r  c l a i m s  a s  t o  a l l  p a r t i e s ,  t o  g r a n t  t h e i r  m o t i o n s  t o  c o m p e l  d i s c o v e r y  f r o m  

R e n a s a n t ,  B u l l o c k ,  a n d  G a x i o l a ,  a n d  t o  d e n y  B u l l o c k ’ s  m o t i o n  f o r  a w a r d  o f  a t t o r n e y ’ s  f e e s .  

R e s p e c t f u l l y  s u b m i t t e d  t h i s  t h e  2 8 t h  d a y  o f  S e p t e m b e r  2 0 1 5 ,  .

/ s /  R o b e r t  E .  L u s k ,  J r .

R O B E R T  E .  L U S K ,  J R .  ( L U S 0 0 5 )

A t t o r n e y  F o r  P l a i n t i f f s  B U R T  W .  N E W S O M E  

A N D  N E W S O M E  L A W ,  L L C

L U S K  L A W  F I R M ,  L L C  

P .  0 .  B o x  1 3 1 5  

F a i r h o p e ,  A L  3 6 5 3 3  
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D O C U M E N T  2 6 3

C E R T I F I C A T E  O P  S E R V I C B

I  h e r e b y  c e r t i f y  t h a t  I  h a v e  f i l e d  e l e c t r o n i c a l l y  a n d  s e r v e d  a  c o p y  o f  t h e  f o r e g o i n g  u p o n  t h e  

b e l o w  l i s t e d  p a r t i e s  t o  t h i s  a c t i o n  b y  p l a c i n g  a  c o p y  o f  s a m e  i n  t h e  U n i t e d  S t a t e s  M a i l ,  p o s t a g e  

p r e p a i d  a n d  p r o p e r l y  a d d r e s s e d ,  t h i s  t h e  2 8 t h  d a y  o f  S e p t e m b e r  2 0 1 5 .

S ,  A l l e n  B a k e r  

A m e l i a  K .  S t e i n d o r f f  

B a l c h  &  B i n g h a m  

1 9 0 1  S i x t h  A v e n u e  N o r t h  

S u i t e  1 5 0 0

B i r m i n g h a m ,  A L  3 5 2 0 3

J a m e s  E .  H i l l ,  J r .

H i l l ,  W e i s s k o p f f e  H i l l  

M o o d y  P r o f e s s i o n a l  B u i l d i n g  

2 6 0 3  M o o d y  P a r k w a y  

S u i t e  2 0 0  

M o o d y ,  A L  3 5 0 0 4

R o b e r t  R o n n l u n d  

P . O .  B o x  3 8 0 5 4 8  

B i r m i n g h a m ,  A L  3 5 2 3 8

k f  R o b e r t  E .  L u s k .  J r . __________________________

R O B E R T  E .  L U S K ,  J R . .  ( L U S 0 0 5 )  

A t t o r n e y  f o r  P l a i n t i f f s
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148758-1:n:02/13/2013:ANS/tj LRS2013-947

SYNOPSIS: Existing law does not authorize the criminal

record related to a charge to be sealed or expunged 

if the person is found not guilty of a crime or if 

the charges are dismissed or for a conviction 

record to be sealed or expunged.

This bill would authorize a person charged 

or convicted of certain felony or misdemeanor 

criminal offenses, a violation, or a traffic 

violation to petition the court in which the 

charges where filed or in which the conviction 

occurred to have his or her records expunged, 

including, but not limited to, arrest records, 

fingerprints, photographs, or index references in 

documentary or electronic form, relating to the 

arrest or charge, or both, and conviction in 

certain instances.

Amendment 621 of the Constitution of Alabama 

of 1901, now appearing as Section 111.05 of the 

Official Recompilation of the Constitution of 

Alabama of 1901, as amended, prohibits a general
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1 law whose purpose or effect would be to require a 

new or increased expenditure of local funds from 

becoming effective with regard to a local 

governmental entity without enactment by a 2/3 vote 

unless: it comes within one of a number of 

specified exceptions; it is approved by the 

affected entity; or the Legislature appropriates 

funds, or provides a local source of revenue, to 

the entity for the purpose.

Amendment 621 of the Constitution of Alabama 

of 1901, now appearing as Section 111.05 of the 

Official Recompilation of the Constitution of 

Alabama of 1901, as amended, prohibits a general 

law whose purpose or effect would be to require a 

new or increased expenditure of local funds from 

becoming effective with regard to a local 

governmental entity without enactment by a 2/3 vote 

unless: it comes within one of a number of 

specified exceptions; it is approved by the 

affected entity; or the Legislature appropriates 

funds, or provides a local source of revenue, to 

the entity for the purpose.

A BILL

TO BE ENTITLED

AN ACT
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1 To authorize a person to petition a court to have 

the record of certain felony or misdemeanor offenses, a 

violation, or traffic violations expunged in certain 

instances; and in connection therewith would have as its 

purpose or effect the requirement of a new or increased 

expenditure of local funds within the meaning of Amendment 621 

of the Constitution of Alabama of 1901, now appearing as 

Section 111.05 of the Official Recompilation of the 

Constitution of Alabama of 1901, as amended.

BE IT ENACTED BY THE LEGISLATURE OF ALABAMA:

Section 1. (a) A person who has been charged with a

misdemeanor criminal offense, a violation, or a traffic 

violation may file a petition in the court in the county or 

municipality in which the charges were filed, or the court 

that dismissed the charges, to expunge all records relating to 

the charge in any of the following circumstances:

(1) When the charge is dismissed with prejudice.

(2) When the charge has been no billed by a grand

]ury.

charge.

(3) When the person has been found not guilty of the

(4) When the charge was dismissed without prejudice, 

has not been refiled, and the person has not been convicted of 

any other felony or misdemeanor crime, any violation, or any 

traffic violation, excluding minor traffic violations, during 

the previous two years.
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1 Section 2. A person who has been convicted of a

2 violation, a misdemeanor criminal offense, or a traffic

3 violation may file a petition in the court in the county or

4 municipality in which the charges were filed or the conviction

5 entered to expunge all records relating to the conviction when

6 all of the following circumstances exist:

7 (1) All probation or parole requirements have been

8 completed.

9 (2) Three years have passed from the date of

10 conviction. If the conviction is for domestic violence in the

11 third degree, five years must have passed from the date of

12 conviction.

13 (3) The person has no conviction for a violent

14 felony offense. For purposes of this act, a violent felony

15 offense shall be defined as capital murder, murder,

16 manslaughter, rape in the first degree, sodomy in the first

17 degree, attempted murder, assault in the first degree, assault

18 in the second degree, robbery in the first degree, or robbery

19 in the second degree.

20 (4) The person has no conviction for a sexual

21 offense involving a minor.

22 (5) The person is not a convicted sex offender.

23 (5) The person was not operating a commercial motor

24 vehicle which required the person to possess a commercial

25 driver's license at the time of the violation which led to the

26 conviction.

Page

1 0 5

E x h i b i t  1 5  t o  N e w s o m e  P e t i t i o n  1 0 5



2

3

4

5

6

7

8 

9

10

1 1

12

13

14

15

16

17

18

19

20 

21 

22

23

24

25

26

1 (7) The person was not convicted of any of the 

offenses enumerated in 49 C.F.R. Section 383.51.

Section 3. A person who has been charged with a 

felony offense may file a petition in the court in the county 

or municipality in which the charges were filed, or the court 

that dismissed the charges, to expunge all records relating to 

the charge in any of the following circumstances;

(1) When the charge is dismissed with prejudice.

(2) When the charge has been no billed by a grand

]ury.

charge.

(3) When the person has been found not guilty of the

(4) The charge was dismissed after successful 

completion of a drug court program, mental health court 

program, diversion program, or any court-approved deferred 

prosecution program.

(5) The charge was dismissed without prejudice, has 

not been refiled, and the person has not been convicted of any 

other felony or misdemeanor crime, any violation, or any 

traffic violation, excluding minor traffic violations, during 

the previous five years.

Section 4. (a) A petition filed under this act shall

include a sworn statement made by the person seeking 

expungement under the penalty of perjury stating that the 

person has satisfied the requirements set out in Section 1, 2, 

or 3.
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1 (b) A petitioner shall serve the prosecuting

2 authority a copy of the petition and the sworn affidavit. The

3 prosecuting authority shall notify the victim of the petition

4 and the victim's right to object. The prosecuting authority

5 shall have a period of 45 days to file a written objection to

6 the granting of the petition or the prosecuting authority will

7 be deemed to have consented to the granting of the petition.

8 The prosecuting authority shall serve the petitioner or the

9 petitioner's counsel a copy of the written objection.

10 Section 5. (a) An administrative assessment fee of

11 six hundred dollars ($600) shall be paid at the time the

12 petition is filed. The administrative fee shall be distributed

13 as follows:

14 (1) Three hundred dollars ($300) to the Fair Trial

15 Tax Fund.

16 (2) Seventy-five dollars ($75) to the district

17 attorney's office or municipal attorney's office that is the

18 prosecuting authority in the case to be expunged.

19 (3) One hundred dollars ($100) to the clerk's office

20 of the circuit, district, or municipal court for the court

21 having jurisdiction over the matter, for the use and benefit

22 of the circuit, district, or municipal court clerk.

23 (4) Twenty-five dollars ($25) to the Alabama Crime

24 Victim's Compensation Commission.

25 (5) One hundred dollars ($100) to the Alabama

26 Department of Public Safety.

Page 6

1 0 7

E x h i b i t  1 5  t o  N e w s o m e  P e t i t i o n  1 0 7



1 (b) A person seeking relief under this act may apply

2 for indigent status by completing an Affidavit of Substantial

3 Hardship and Order which shall be submitted with the petition.

4 If the court finds the petitioner is indigent, the court may

5 set forth a payment plan for the petitioner to satisfy the

6 filing fee over a period of time.

7 Section 6. (a) If the prosecuting authority or

8 victim files an objection to the granting of a petition under

9 Section 5, the court having jurisdiction over the matter shall

10 set a date for a hearing. The court shall notify the

11 prosecuting authority and the petitioner of the hearing date.

12 The prosecuting authority shall produce the petitioner's

13 criminal history at the hearing. In the discretion of the

14 court, the court may consider the following factors:

15 (1) Nature and seriousness of the offense committed.

16 ( 2 )  Circumstances under which the offense occurred.

17 (3) Date of the offense.

18 (4) Age of the person V7hen the offense was

19 committed.

20 (5) Whether the offense was an isolated or repeated

21 incident.

22 (5) Social conditions which may have contributed to

23 the offense.

24 (7) An available probation or parole record, report,

25 or recommendation.

26 (8) Evidence of rehabilitation, including good

27 conduct in prison or jail, in the community, counseling or
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1 psychiatric treatment received, acquisition of additional

2 academic or vocational schooling, successful business or

3 employment history, and the recommendation of his or her

4 supervisors or other persons in the community.

5 (b) A hearing under subsection (a) shall be

6 conducted in a manner prescribed by the trial judge and shall

7 include oral argument and review of relevant documentation in

8 support of, or in objection to, the granting of the petition.

9 The Alabama Rules of Evidence shall apply to the hearing.

10 Leave of the court shall be obtained for the taking of witness

11 testimony relating to any disputed fact.

12 (c) The court shall grant the petition if it is

13 reasonably satisfied from the evidence that the petitioner has

14 complied with and satisfied the requirements of Section 1, 2,

15 or 3. The court shall have discretion over the number of cases

16 that may be expunged pursuant to this act after the first case

17 is expunged. The ruling of the court shall be subject to

18 certiorari review and shall not be reversed absent a showing

19 of an abuse of discretion.

20 (d) If no objection to a petition is filed by the

21 prosecuting authority or victim, the court having jurisdiction

22 over the matter may rule on the merits of the petition without

23 setting the matter for hearing. In such cases, the court shall

24 grant the petition if it is reasonably satisfied from the

25 evidence that the petitioner has complied with and satisfied

26 the requirements of Section 1, 2, or 3. The court shall have
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1 discretion over the number of cases that may be expunged

2 pursuant to this act after the first case is expunged.

3 Section 7. (a) Upon the granting of a petition

4 pursuant to Section 1 or 3, the court shall order the

5 destruction of all records in the custody of the court and any

6 records in the custody of any other agency or official,

7 including law enforcement records. On the effective date of

8 this act and for 18 months thereafter, every agency with

9 records relating to the arrest, charge, or other matters

10 arising out of the arrest or charge that is ordered to destroy

11 the records shall certify to the court within 180 days of the

12 entry of the expungement order that the required expungement

13 action has been completed.

14 (b) Eighteen months after the effective date of this

1 5 act, every agency with records relating to the arrest, charge,

16 or other matters arising out of the arrest or charge that is

17 ordered to destroy the records shall certify to the court

18 within 50 days of the entry of the expungement order that the

19 required expungement action has been completed.

20 (c) After the expungement of records pursuant to

21 subsection (a), the proceedings regarding the charge shall be

22 deemed never to have occurred. The court and other agencies

23 shall reply to any inquiry that no record exists on the

24 matter. The petitioner whose record was expunged shall not

25 have to disclose the fact of the record or any matter relating

26 thereto on an application for employment, credit, or other

27 type of application.
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1 Section 8. (a) Upon the granting of a petition

2 pursuant to Section 2, the court shall order that all records

3 in the custody of the court and any records in the custody of

4 any other agency or official, including law enforcement

5 records, be sealed and removed from public disclosure. On the

6 effective date of this act and for 18 months thereafter, every

7 agency with records relating to the arrest, charge, or other

8 matters arising out of the arrest or charge that is ordered to

9 seal records shall certify to the court within 180 days of the

10 entry of the expungement order that the required expungement

11 action has been completed.

12 (b) Eighteen months after the effective date of this

13 act, every agency with records relating to the arrest, charge,

14 or other matters arising out of the arrest or charge that is

15 ordered to seal records shall certify to the court within 60

16 days of the entry of the expungement order that the required

17 expungement action has been completed.

18 (c) After the sealing of the records pursuant to

19 subsection (a), the proceedings regarding the charge shall be

20 deemed never to have occurred. The court and other agencies

21 shall reply to any inquiry that no record exists on the

22 matter. The petitioner whose record was sealed shall not have

23 to disclose the fact of the record or any matter relating

24 thereto on an application for employment, credit, or other

25 type of application.

26 (d) Inspection of the expunged records may be

27 permitted by the court only upon an application by the person
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1 who is the subject of the records and only to those persons

2 directed to receive the information in the application except

3 for those circumstances provided for in this section. The

4 prosecuting authority may inspect the expunged records for any

5 legitimate law enforcement or prosecutorial purpose, without

6 requirement of notice or judicial process. A defendant may

7 move the court having jurisdiction over that defendant's case

8 to allow inspection by the defendant of the records of a

9 witness against the defendant to determine if that witness has

10 had any records expunged or to require the prosecuting

11 authority to provide all expunged records of its witnesses to

12 the defendant. Information contained in the expunged records

13 cannot be used by the prosecuting authority or the defendant

14 in future proceedings without approval of the court having

15 jurisdiction over the matter and only after the court has

16 sufficiently notified the person who is the subject of the

17 records and conducted a hearing on the matter prior to the

18 hearing or trial in which the records are sought to be used.

19 The admission of those records in any proceeding shall be

20 subject to the Alabama Rules of Evidence.

21 Section 9. For purposes of this act, the term record

22 includes, but is not limited to, all of the following:

23 (1) Arrest records.

24 (2) Booking or arrest photographs of the petitioner.

25 (3) Index references such as SJICS or any other

26 governmental index references for public records search.
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1 (4) Other data, whether in documentary or electronic

2 form, relating to the arrest, charge, or other matters arising

3 out of the arrest or charge or relating to the conviction or

4 other matters arising out of the conviction.

5 Section 10. Nothing in this act shall prohibit a law

6 enforcement agency or official or a prosecuting authority or

7 the Alabama Department of Forensic Sciences from maintaining

8 an investigative file, which may include evidence, biological

9 evidence photographs, exhibits, or information in documentary

10 or electronic form.

11 Section 11. No order of expungement shall be granted

12 unless all court ordered restitution is paid in full,

13 including interest, to any victim, or the Alabama Crime

14 Victim's Compensation Commission, as well as court costs,

15 fines, or statutory fees ordered by the sentencing court to

16 have been paid, absent a finding of indigency by the court.

17 Section 12. Although this bill would have as its

18 purpose or effect the requirement of a new or increased

19 expenditure of local funds, the bill is excluded from further

20 requirements and application under Amendment 621, now

21 appearing as Section 111.05 of the Official Recompilation of

22 the Constitution of Alabama of 1901, as amended, because the

23 bill defines a new crime or amends the definition of an

24 existing crime.

25 Section 13. This act shall become effective on the

26 first day of the third month following its passage and

27 approval by the Governor, or its otherwise becoming law.
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S T A T E  O F  A L A B A M A  

C O U N T Y  O F  S H E L B Y

A F F I D A V I T  O F  J E N N I F E R  C H O I

B E F O R E  M E ,  t h e  u n d e r s i g n e d  N o t a r y  P u b l i c  f o r  t h e  S t a t e  o f  A l a b a m a  a t  L a r g e ,  p e r s o n a l l y  

a p p e a r e d  J e n n i f e r  C h o i ,  w h o  b e i n g  k n o w n  t o  m e  a n d  b e i n g  b y  m e  f i r s t  d u l y  s w o r n  d e p o s e s  a n d  

s a y s  o n  o a t h  a s  f o l l o w s :

“ 1 .  M y  n a m e  i s  J e n n i f e r  C h o i ,  a n d  I  a m  o v e r  1 9  y e a r s  o f  a g e .  I  h a v e  p e r s o n a l  k n o w l e d g e  

o f  t h e  f a c t s  s t a t e d  h e r e i n .

2 .  I  a m  t h e  O f f i c e  M a n a g e r  o f  N e w s o m e  L a w ,  E E C ,  a n d  I  h a v e  h e l d  s u c h  p o s i t i o n  

c o n t i n u o u s l y  s i n c e  J u l y  5 ,  2 0 1 2 .

3 .  A s  p a r t  o f  m y  d u t i e s ,  I  r e g u l a r l y  f i l e  d o c u m e n t s  b o t h  e l e c t r o n i c a l l y  a n d  b y  h a n d  i n  t h e  

C i r c u i t  C o u r t  o f  S h e l b y  C o u n t y ,  A l a b a m a .

4 .  O n  J u n e  2 8 ,  2 0 1 6 , 1 a t t e m p t e d  t o  f i l e  a  “ M o t i o n  T o  A l t e r ,  A m e n d ,  o r  V a c a t e  J u d g m e n t  

o r  i n  t h e  A l t e r n a t i v e ,  M o t i o n  F o r  A  N e w  T r i a l ”  i n  t h e  C r i m i n a l  D i v i s i o n  o f  t h e  C i r c u i t  C o u r t  o f  

S h e l b y  C o u n t y ,  A l a b a m a ,  i n  C a s e  N u m b e r  C C  2 0 1 5 - 0 0 0 1 2 1  ( S t a t e  o f  A l a b a m a  v .  B u r t o n  W h e e l e r  

N e w s o m e .  T h i s  c a s e  d o e s  n o t  a p p e a r  o n  a l a c o u r t . c o m  a n d / o r  A l a F i l e . c o m ,  a n d  I  c o u l d  n o t  f i l e  t h e  

m o t i o n  e l e c t r o n i c a l l y .  C o n s e q u e n t l y ,  I  w e n t  t o  t h e  o f f i c e  o f  t h e  C i r c u i t  C l e r k ,  C r i m i n a l  D i v i s i o n ,  

i n  t h e  S h e l b y  C o u n t y  C o u r t h o u s e  a n d  t e n d e r e d  t h e  d o c u m e n t  t o  a  c l e r k  f o r  f i l i n g .  S h e  r e f u s e d  t o  

a c c e p t  t h e  d o c u m e n t  a n d  s a i d ,  “ I  c a n ’ t  p e r s o n a l l y  t a k e  a n y t h i n g  o n  i t  b e c a u s e  i t  d o e s n ’ t  e x i s t . ”  S h e  

t h e n  t o l d  m e  h e r  s u p e r v i s o r  w a s  o u t  a n d  r e f e r r e d  m e  t o  a  m a g i s t r a t e ,  w h o  a l s o  t o l d  m e  t h a t  s h e  a n d  

h e r  g i r l s  ( p o i n t i n g  t o  t h e  c l e r k s  a t  t h e  w i n d o w s )  c o u l d  n o t  t a k e  i t  b e c a u s e  t h e  c a s e  w a s  n o t  o n  t h e  

s y s t e m .  S h e  c o u l d  o n l y  t a k e  t h e  m o t i o n  o n l y  w h e n  M o n t g o m e r y  ( t h e  S t a t e )  s e n d s  t h e  o r i g i n a l
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d o c u m e n t s  b a c k  t o  S h e l b y  C o u n t y  t o  r e i n s t a t e  t h e  c a s e .  S h e  t o l d  m e  t h a t  w e  c o u l d  c a l l  J u d g e  

C o n w i l l ’ s  o f f i c e  a n d  t a l k  t o  h i m  t o  s e e  i f  h e  w a n t s  u s  t o  f i l e  i t  d i r e c t l y  w i t h  h i s  o f f i c e  w e  e o u l d .

5 . 1  t h e r e a f t e r  c a l l e d  B u r t  N e w s o m e ,  a n d  h e  c a m e  t o  t h e  S h e l b y  C o u n t y  C o u r t h o u s e .

6 .  B o n i t a  D a v i d s o n ,  t h e  J u d i c i a l  A s s i s t a n t  f o r  J u d g e  C o n w i l l  c a m e  t o  t h e  c l e r k ’ s  o f f i e e  a n d  

a e e e p t e d  t h e  o r i g i n a l  o f  t h e  m o t i o n .  S h e  s i g n e d  o u r  f i l e  e o p y  o f  t h e  d o c u m e n t  “ R e c e i v e d  B .  

D a v i d s o n  6 / 2 8 / 1 6 . ”  S h e  t h e n  l e f t  t h e  C l e r k ’ s  O f f i c e  w i t h  o r i g i n a l  d o c u m e n t .  A  t r u e  a n d  c o r r e c t  

c o p y  o f  t h a t  d o c u m e n t  c o n s i s t i n g  o f  1 1 3  n u m b e r e d  p a g e s  i s  a t t a c h e d  h e r e t o . ”

A l l  o f  t h e  a b o v e  s t a t e m e n t s  a r e  t r u e  a n d  c o r r e c t  a n d  s t a t e d  a s  f a c t s .

D A T E D  t h i s  t h e  o f  J u l y ^ 0 1 6 .

S u b s e r i b e d  a n d  s w o r n  t o  b e f o r e  m e  o n  t h i s  t h e  d a y  o f  J u l y  2 0 1 6 .

N o t a r y  l ( ^ l i c ,  S t a t e  o ^ r a b a m a m  L a r g e  

M y  c o m m i s s i o n  e x p i r e s : £

2
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